


THE ALBANY LAW JOURNAL. 





289 








THE ALBANY LAW JOURNAL 


A Monthly Record of the Law and the Lawyers 


Published by THE ALBANY LAW JOURNAL COMPANY, Albany 
N. Y. Chas. J. Haiies, Pres. and Secy. E. Brumaghim, ‘Lreas’ 








Contributions, items of news about courts, judges and luw 
yers’ queries or comments, criticisms on various law ques 
sions, addresses on legal topics, or discussions on questions o 
timely interest, are solicited from members of the bar and 
those interested in legal proceedings. 





All communications intended for the Editor should be ad- 
dressed simply to the Editor of the ALBANY LAW JOURNAL 
All letters relating to advertisemeuts, suvscriptions or other 


business matters should be addressed to THE ALBANY Law 
JOURNAL COMPANY. 





Subscription price, Three Dollars per annum, in advance 
Single number, Twenty-five Cents. 


ALBANY, N. Y., OCTOBER, 1907 











Current Copics. 


It has been decided by the Appellate Di- 
vision of the New York Supreme Court, 
Second Division, that the American Tobacco 
Company, through any of its selling agencies, 
may decline to supply any dealer with its 
manufactured goods. The suit was by 
John A. Locker, a Brooklyn tobaceo jobber, 
who was non-suited in the Supreme Court on 
the ground that his complaint did not state 
a valid cause of action. His appeal brought 
the decision of the Appellate Division which 
was also against him, and two opinions were 
written, one by Justice Rich and the other by 
Mr. Justice Gaynor. The court holds that 
hy corporation, co-partnership or individual 
can be compelled to sell its products to any- 
body; no person or persons engaged in the 
manufacture of any commodity can be forced 
to sell at any price. To have had a valid 
cause of action, the plaintiff would have been 
compelled to show that the American Tobacco 
Company had a complete monopoly of the 
business and therefore was violating the Fed- 
eral and State laws in relation to trusts, or 
he would have been compelled to show that 
the American Tobacco Company, not having 
a monopoly, had joined with all other similar 
corporations in restraint of trade, and thus 
deprived the appellant of any opportunity to 
purchase on a par with anybody else. The 
court holds that there is no proof before it 
showing that the American Tobacco Com- 





pany is a monopoly, as defined by law, and 
hence it is under no obligation to sell its 
products except to any customer selected by 
it. Justice Gaynor, in his concurring opinion 
says: 

“The American Tobacco Company, like any cor- 
poration or persons, may lawfully refuse to sell its 
goods to the plaintiffs, or to any one, for any reason 
or no reason—at all events unless it has such a 
monopoly that sufficient tobacco goods can be got of 
no one else, which is not alleged. If, however, it 
should combine with other corporations or persons to 
do so, that would be a combination in restraint of 
trade, and unlawful. 

The trouble with this complaint is that there is no 
allegation of such a combination, There is a mass 
of allegations of evidence (which a pleading should 
never contain) and other matter, which the diligent 
pleader may have meant in their sum total or effect 
for such an allegation, but they do not eke it out, 
try how you will. 

The allegation that the American Tobacco Com- 
pany controls all of the other associated corporations 
does not dispense with the necessity of such an alle- 
gation. 

Though it may control them, that which is al- 
leged as its act is not their act. Each of them is a 
legal entity and must in law act for itself. If the 
American Tobacco Company holds a majority of the 
stock of each of the other associated companies, and 
in that way, i. e., by the voting power of a majority 
of stock, controls each corporation, they are still 
separate legal entities, which must act for themselves. 

That one corporation or person owns all, or a ma- 
jority of the stock of several corporations, does not 
legally combine them. Each is still a separate entity 
and subject to the law against combination in re- 
straint of trade, or any illegal combination. There 
can be no combination of such corporations except 
by the act or acquiescence of each, the very same as 
in the case of corporations without such a dominant 
stockholder common to all. 

The notion that several corporations with such a 
common dominant stockholder are thereby legally 
united, and free to act together in restraint of trade, 
is a false one. This complaint is lacking in any al- 
legation of a combination of the corporations al- 
leged, to refuse to sell goods to the plaintiffs. There 
must be such an allegation; and then it could be 
made out by evidence of the separate act of each, or 
the authorized act of the defendant,-the American 
Tobacco Company, or of the defendant, the Metro- 
politan Tobacco Company, as the representative of 
all. The trouble is the lack of an allegation under 
which such evidence would be admissible.” 


Justice Rich says that as the existence of 
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a monopoly has not been proved the suit 
must fall to the ground. The plaintiff in his 
ease before the Supreme Court should have 
undertaken to show that all the allied com- 
panies were combined, and, not having 
proved this, cannot make a case against the 
American Tobacco Company, one of several 
corporations alleged to be in control of 90 
per cent. of the trade. He says: 


“The company evidently proceeds upon the theory 
that the plaintiffs are vested with the legal right to 
buy and deal in the merchandise manufactured and 
controlled by the defendants and to be supplied at 
all times, as the demands of their customers require, 
upon complying with the conditions attached to the 
sale of such products, and paying therefor, with such 
amount thereof, as their business demands, and that 
a refusal to sell to them is a wrongful and actionable 
invasion of such right; but we are unable to dis- 
cover in this record anything warranting or sustain- 
ing such theory. 

It is the well-settled law of this State that the re- 
fusal to maintain trade relations with any indi- 
vidual is an inherent right which every person may 
exercise lawfully for reasons he deems sufficient or 
for no whatever, and it is immaterial 
whether such refusal is based upon reason or is the | 
result of mere caprice, prejudice or malice. 

It is a part of the liberty of action which the Con- 
stitutions, State and Federal, guarantee to the citi- 
zen. It is not within the power of the courts to 
compel an owner of property to sell or part with his 
title to it, without his consent and against his 
wishes, to any particular person.” 


reasons 


The recent Peace Congress which sat for a 
long time at The Hague, has finally ad- 
journed after more or less important delib- 
erations. Just what has been accomplished 
is not quite clear to the general public, 
though no doubt its proceedings have been 
not without results valuable in the interest of 
world-wide peace and more particularly the 
defining of the rights of belligerents and non- 
belligerents in times of war. But one feature 
of the recent gathering impresses the public 
as being not a little remarkable. We refer to 
the cost of the Congress, the general expenses 
of which are estimated in round figures as 
amounting to not less than $3,000,000. 
Dining (and probably wining), seems to 





have played a very important part in peace | 


negotiations, for it is shown by the statement 
referred to that 317 dinners were given at a 
total cost of $523,600. Telegraph toll. 
amounted to the sum of $225,072. Without 
doubt, this compares very favorably with 
what the total would be to two or more 
nations at actual war with each other. But 
it seems to remain true that Peace hath her 
expenses only a little less than those of war. 


The United States Cireuit Court of A) 
peals for the Fourth Circuit holds, in Kerr 
v. Goldborough, 150 Federal Reporter, 280. 
that an adopted child, though under the law - 
of the State entitled to the rights of heirshi) 
of a child born in lawful wedlock, is not » 
lineal issue within the meaning of the Fe: 
eral Succession Tax Statute of 1898, but 
stranger in blood. 


In deciding the important case of Mutter 
v. Knibbs, 79 Northeast Reporter, 762, the 
Supreme Judicial Court of Massachusetts 
pointed out very clearly the distinction 


| tween the sights of a parent and a stranger 


to induce a wife to leave her husband. \ 
stranger, it is stated, may disprove any inteu! 
on his part to cause a separation in advisin» 
a wife to leave her husband, and show that 
his advice was honestly given. But the righis 
ot a parent are much greater. He may give 
his daughter such counsel and bring sneh 
matters of persuasion to bear upon her as hie 
fairly and honestly considers to be called fi: 
by her best interests, and is not liable to tlie 
daughter’s husband in damages for her deser- 
tion resulting therefrom unless he has been 
actuated by malice or ill will. 





The Indiana Supreme Court accords to a 
member of a convention who is injured in a 
collision while riding together with other 
members of the convention on the cars be- 
longing to a street railway company at the 
invitation of the company the right of a pas- 
senger, in Indiana Traction & Terminal Co. 
v. Klentschy, 79 Northeastern Reporter, 908. 
The servants of the carrier did not beeome 
the servants of the convention by the latter’: 
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acceptance of the invitation to ride on the 
carrier’s cars, and the fact that the passenger 
was carried gratuitously did not deprive her 
of her right of action if injured by the negli- 
gence of the carrier. 


Justice Rugg, of the Supreme Judicial 
Court of Massachusetts, writing the opinion 
in Elliott v. Baker, 80 Northeastern Re- 
porter, 450, severely scores the practice of 
directors of a corporation, as disclosed in that 
case, to issue stock to coonfederates, by which 
they expected to gain control of the corpora- 
tion. He says the directors of a corporation 
act in a strictly fiduciary capacity, and they 
cannot manipulate the property of which 
they have control, primarily with the intent 
to secure the majority of the stock or of 
directors in any particular interest. Such 
action is not a fair exercise of the power with 
which they are clothed. That this constitutes 
a timely and needed object-lesson to directors 
of corporations, just at this time, will not be 
any where disputed. 





20: 


Private Nuisance. 





Use or Sorr Coat 1n Factory Causing DISCOMFORT 
AND FINANCIAL LOSS TO PLAINTIFF IN ADJACENT 
RESIDENCE. 





New YorK Court OF APPEALS. 
Decided June 4, 1907. 





Ricnarp H. McCarty, respondent, v. NATURAL CAR- 
BONIC GAS COMPANY, appellant. 





Appeal from a judgment of the Appellate Division 
of the Supreme Court in the Third Judicial Depart- 
ment modifying and aflirming a judgment entered 
upon the decision of the court at Special Term. 

Henry T. Fay for appellant; George R. Salisbury 
for respondent. 

Vann, J.—This action was brought to restrain 
the defendant from so operating its manufactory as 
to cause smoke, soot, and dust emitted from its chim- 
neys to gather and settle about the dwelling house 
of the plaintiff, to his annoyance and injury. 

The trial court found the following facts in sub- 
stance: For four years prior to the 13th of July, 
1904, when this action was commenced, the plaintiff 
owned certain premises on South Broadway, in the 
village of Saratoga Springs, consisting of a lot of 








land with a frame dwelling house thereon, known as 
the “Anna Therese.” Said house is situated in a 
country district suitable for country homes, “al- 
though not as yet so appropriated by others than the 
plaintiff.” The defendant is a foreign corporation 
engaged in the manufacture of carbonic acid gas in 
a semi-fluid form convenient for shipment to market 
by compressing the natural gas found on its prem- 
ises, and for this purpose it maintains a plant con- 
taining machinery operated by steam which is gen- 
erated from two boilers with a capacity of 100 horse 
power. It has two smokestacks, each 90 feet high, 
situated 840 feet from the residence of the plaintiff. 
From two and one-half to four tons of soft coal are 
used daily by the defendant, and its chimneys con- 
tinuously pour forth “a thick black smoke, large in 
volume, and larger, denser and thicker when the fires 
are freshened twice” every hour during the twenty- 
four that the plant is in operation, Sundays ex- 
cepted. 

When the wind is right the smoke blows down 
upon the plaintiff’s house and comes upon and 
around it. When the atmosphere is dense “ clouds 
of smoke proceeding from the defendant’s chimneys 
gather and settle about the plaintiff’s house, envel- 
oping it and sometimes obscuring it from view.” Sid 
smoke “has caused the exterior of the house of the 
plaintiff to become discolored with soot and has 
caused plaintiff and his family much discomfort and 
annoyance and some financial injury.” The defend- 
«nt eauses this damage and injury by the use of 
soft coal, yet- by the use of anthracite coal it would 
obtain the same result in manufacturing, although 


at a greater expense, and if the use @f soft coal were 
abandoned the discomfort experienced by the plain- 
tiff would be entirely avoided. “ The present use of 


soft coal is not a necessary use for the practical 
management and running of its plant,” and “ under 
all the circumstances of the case the present discom- 
fort of the plaintiff is not occasioned by any reason- 
able use by the defendant of its own property.” The 
plaintiff had owned his property for several years 
before the defendant erected its factory. Another 
factory like the defendant’s was located in the neig)- 
borhood before the plaint:ff purchased, but as it uses 
anthracite coal it has never caused any annoyance. 
The rental value of the plaintiffs house has been in- 
jured by the use of scft coal by the defendant to the 
extent of $800, and he has incurred expense for 
cleaning rugs to the extent of $18 more. 

The court, after repeating as conclusions of law 
its findings of fact in relation to reasonable and 
necessary use, further found as conclusions of law 
that “the defendant should be enjoined, restrained 
and forbidden from burning soft coal on its said 
plant in the village of Saratoga Springs, N. Y., for 
the purpose of generating steam,’ and that “the 
plaintiff herein is entitled to the sum of $818 dam- 
ages and is also entitled to the costs of the action.” 
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Upon appeal to the Appellate Division the judgment 
was’ modified by deducting from the damages 
awarded the sum of $18 as of the date when the 
judgment was entered, and as so modified the judg- 
ment was unanimously affirmed. 

The action of the courts below withdraws the evi- 
dence from our view, except for the consideration of 
exceptions relating thereto, and leaves but one ques- 
tion upon the merits for us to decide, and that is 
whether the facts found support the conclusions of 
law. In other words, in a country district suitable 
for country homes, does the use of soft coal in a fac- 
tory so situated that thick, black smoke therefrom, 
great in volume and dense in quality, envelopes and 
discolors a neighboring dwelling house, causing much 
discomfort and some financial loss to the occupants, 
constitute a nuisance, when such use of soft coal is 
not necessary for the practical running of the plant 
and is not a reasonable use of the manufacturer’s 
property? 

The principles governing the decision of that ques- 
tion are neither recent in origin nor doubtful in ap- 
plication, The ancient maxim of sic utere tuo ut 
alienum non laedas is the foundation of the well es- 
tablished rule that no one may make an unreason- 
able use of his own premises to the material injury 
of his neighbor’s premises, and if he does the latter 
has a right of action, even if he is not driven from 
his dwelling, provided the enjoyment of life and prop- 
erty is materially lessened. (Campbell v. Seaman, 
63 N. Y. 568; Cogswell v. N. Y.. N. H. & H.R. R, 
103 N. Y. 10; Bohan v. Port Jervis Gas Light Co., 
122 N. Y. 18; Morton v. Mayor, ete., of N. Y., 140 
N. Y¥. 207; Garvey v. L. I. R. R., 159 N. Y. 323; 
Bly v. Edison Elec. Illum. Co., 172 N. Y. 1; Prit- 
chard v. Edison Elec, Illum. Co., 179 N. Y. 364.) 

The law relating to private nuisances is a law of 
degree and turns on the question of fact whether the 
use is reasonable or not under all the circumstances. 
No hard and fast rule controls the subject, for a 
use that is reasonable under one set of facts would 
be unreasonable under another. Whether the use of 
property to carry on a lawful business, which cre 
ates smoke or noxious gases in excessive quantities, 
amounts to a nuisance depends on the facts of each 
particular case (21 Am. & Eng. Ency. of Law. 2d 
ed., 692). Location, priority of occupation and the 
fact that the injury is only occasional are not con- 
elusive, but are to be considered in connection with 
all the evidence and the inference drawn from all 
the facts proved whether the controlling fact_exists 
that the use is unreasonable. If that fact is found, 
a nuisance is established and the plaintiff is enti- 
tled to relief in some form. Unless that fact is 
found, or it is an inference of law from other facts 
found, no nuisance is established, even if the plain- 
tiff shows that he has suffered some damage, annoy- 
ance and injury. Those evils are at times incidental 
to civilized life and the sufferer finds compensation 





in the arts and agencies of civilized society (Camp- 
bell v. Seaman, supra). What is reasonable is some- 
times a question of law and at others a question of 
fact. When it depends upon an inference, from pe- 
culiar, numerous or complicated circumstances, it 
is usually a question of fact. Whether the use of 
property by one person is reasonable, with reference 
to the comfortable enjoyment of his own property 
by another, generally depends upon many and varied 
facts, such as location, nature of the use, character 
of the neighborhood, extent and frequency of the in- 
jury, the effect on the enjoyment of life, health and 
property and the like. Such was the nature of the 
question in this case, which, we think, is one of 
fact. 


The case last cited involved injury to ornamental 
shrubbery on land adjacent to a village from the nox- 
ious gases of a brick factory, which dug the clay 
on its own premises, and the exhaustive opinion of 
Judge Eart holds, with the concurrence of all the 
judges, that articles of luxury. are as much under 
the protection of the law as articles of necessity; 
that it is immaterial that the injury is only occa- 
sional; that the right to an injunction is not af- 
fected by the fact that the brick kiln. was used be- 
fore the plaintiff purchased his land, and that, if 
the use is such “as to produce a tangible and ap- 
preciable injury to neighboring property, or such as 
to render its enjoyment specially uncomfortable or 
inconvenient,” it constitutes a nuisance. 

In the well-known Cogswell case (supra) a rail- 
road company had erected an engine house near a 
dwelling house in a city and the smoke, cinders and 
coal dust, carried by the winds, filled the house, in- 
jured articles therein and rendered the air offensive 
and the house uncomfortable. It was held that the 
“engine house, as used, was within every definition 
a nuisance, for which, as between individuals, an 
action would lie for damages and for which a court 
of equity would afford a remedy by injunction.” All 
the judges united with Judge ANDREWS in saying: 
“However necessary it may be for the defendant 
that its engine house should be located where it is, 
this constitutes no justification for the injury suf- 
fered by the plaintiff, nor is it any answer to the 
action that it exercises all practicable care in its 
management. It may have the right, which it claims, 
to acquire land by purchase for the accommodation 
of its business, but it must secure such a location 
as will enable it to conduct its operations without 
violating the just rights of others. Public policy, 
indeed, requires that in adjusting the mutual rela- 
tions between railroads and individuals courts 
should not stand upon the assertion of extreme 
rights for either side, but in this case the facts leave 
no room for doubt that the plaintiff has suffered a 
substantial and unauthorized injury.” 


The Bohan case (supra) involved the comfortable 
enjoyment of neighboring property owing to noxious 
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odors from gas works carried on by a corporation 
organized under the general statute. The court 
eharged the jury that the question for them to de- 
termine was: “Did the odor pollute the air so as 
to substantially render plaintiff’s property unfit for 
comfortable enjoyment?” The jury found for the 
plaintiff, and the court held that the act complained 
of constituted a nuisance per se. The court refused 
to charge “that unless the jury should find that the 
works of the defendant were defective, or that they 
were out of repair, or that the persons in charge of 
manufacturing gas at these works were unskillful 
and incapable, their verdict should be for the defend- 
ant.” It further refused to charge “that if the 
odors which affect the plaintiff are those that are 
inseparable from the manufacture of gas with the 
most approved apparatus and with the utmost skill 
and care, and do not result from any defects in the 
works or from want of care in their management, 
the defendant is not liable.’ Both requests were re- 
fused and the exceptions to the rulings were held to 
raise no error. The thorough review of all the prior 
cases makes it unnecessary for us to mention them, 
and an able dissenting opinion added emphasis to 
the decision, for it showed that nothing had heer. 
overlooked, and that no argument was left unused. 

The leading authorities in all jurisdictions hold 
that the question is whether the defendant makes a 
reasonable or, as some judges express themselves, a 
proper use of his own property. Sometimes negli- 
gence to referred to as an element in the question. 
Judge LANDON once pointedly said: “ A lawful busi- 
ness negligently conducted is not a lawful business 
lawfully conducted,” but, as the quotation implies, 
since a negligent use of one’s own property to the in- 
jury of another is an unreasonable use, the ultimate 
question after all is whether the use is reasonable. 
(Dunsbach v. Hollister, 49 Hun., 352, 354.) Negli- 
gence, wrong business methods, improper appliances 
and the like may bear upon but do not control the 
question of reasonable use. If the use is reasonable 
there can be no private nuisance, but if the use is 
unreasonable and results in substantial injury, an 
actionable nuisance exists. Trifling results are dis- 
regarded, for the courts proceed with great caution 
and will not interfere with the use of property by 
the owner thereof unless such use is unreasonable, 
the injury material and actual, not fanciful or senti- 
mental. Lex non favet votis delicatorum. (Genet 
v. Del. & Hud. Canal Co., 122 N. Y. 505, 529; Wood 
on Nuisances, 3d ed. 679; Jaggard on Torts, 744; 
Garrett on Law of Nuisances, 146.) 

The defendant’s business is lawful and not a nui- 
sance per se, although it has been found that as car- 
ried on it is a nuisance in fact. The extent more 
than the nature of the injury, the quantum, rather 
than the damnum, constitutes the nuisance. Some 
smoke is generally created by the natural and ordi- 
nary use of land near a village or city, and while 











this may sometimes be annoying to neighbors it is 
part of the price paid for living where there are 
neighbors, But when the smoke is so unusual and 
excessive as to materially interfere with the ordi- 
nary comfort of human existence, the trier of the 
facts, taking into account all the cireumstane:s, such 
as public utility, locality, immediate surroundings 
and the like, may find the use unreasonable. This 
is not a case where the defendant cannot carry on its 
business without injury to neighboring property, for 
all damage can be avoided by the use of hard coal, 
as is done by one of its competitors in the same 
kind of business in the same locality, or possibly by 
the use of some modern appliance such as a smoke 
consumer, although either would involve an increase 
in expense. It is better, however, that profits should 
be somewhat reduced than to compel a householder 
to abandon his home, especially when he did not 
“come to the nuisance,” but was there before. “ The 
safety of property generally is superior in right to a 
particular use of a single piece of property by its 
owner. It renders the enjoyment of all property 
more secure by preventing such use of one piece by 
one man as may injure all his neighbors.” (Sulli- 
van v. Dunham, 161 N. Y. 290, 300.) 


The use made of property may be unpleasant, un- 
sightly, or, to some extent, annoying and disagree- 
able to the occupants of neighboring property with- 
out creating a nuisance. When, however, it not only 
interferes materially with the physical comfort of 
persons in their own homes, but also causes some 
financial injury to the owner, it constitutes a nui- 
sance. That is the case, and the facts found compel 
an aflirmance except in one particular. 


The conclusion of law that the defendant should 
be enjoined from burning soft coal on its premises 
to make steam is too broad, for it is unlimited as to 
time or circumstances, and the judgment follows the 
conclusion. If the defendant, by the use of some ap- 
pliance now known or which may become known 
hereafter, can burn soft coal in its factory without 
injury to the plaintiff it cannot lawfully be de- 
prived of that right. If the plaintiff should convert 
his house into a factory, using soft coal, he would 
not be entitled to an injunction. The defendant, 
therefore, should be permitted to apply at Special 
Term, upon proper notice at any time, for a modifi- 
cation of the decree at the foot thereof, permitting 
it to burn soft coal upon proof of such a change of 
facts as to make such use of its property no longer 
unreasonable, Subject to this modification, the judg- 
ment should be affirmed, with costs. 





O’Brien, J. (dissenting).—The plaintiff recovered 
a judgment in this case, enjoining the defendant 
from the transaction of business on its own land. 
Damages have also been awarded to the plaintiff as 
compensation for the injury complained of. The 
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question arising upon the appeal is whether the facts 
found in the case sustain the conclusion of law. 

The act of the defendant which is the basis of the 
recovery is that it is burning soft coal to generate 
steam in the manufacture of natural carbonic gas. 
The plaintiff has no right to complain of the manner 
in which the defendant is transacting its business 
unless it is in violation of some legal right which he 
may assert against the defendant. It is important, 
therefore, to state the facts which the court found, 
and which it is contended support the judgment. 
The claim of the plaintiff is that his dwelling house, 
in consequence of the business which the defendant 
is engaged in, has been rendered uncomfortable. It 
is found that this dwelling house is situated in a 
district so sparsely settled that it may properly be 
called neither a residence, factory nor business 
neighborhood. It is a country district near the vil- 
lage of Saratoga, which is appropriate for country 
homes, although not as yet so appropriated by others 
than the plaintiff himself. The defendant is and 
has been for some time engaged in the manufacture 
and development of natural carbonic gas, maintain- 
ing a plant with buildings and machinery thereon 
for that purpose upon lands adjoining the plain- 
tiff’s premises. This plant is operated by steam 
power used to compress natural gas extracted from 
mineral springs into semi-solid form convenient for 
shipment to the market. There are several frame 
buildings, an iron gasometer and two ninety-feet 
smokestacks. These smokestacks are eight hundred 
and forty feet distant from the plaintiff’s residence. 
Soft coal is used in the boilers to generate the steam 
for the purpose of operating the plant, and from 
about two and one-half to four tons of soft coal are 
used -daily by the defendant corporation. It may, I 
think, be assumed, although the fact is not found 
distinctly, that the defendant’s business must be 
carried on, if at all, in the vicinity of mineral 
springs, and hence the defendant’s plant was located 
with reference to that fact. 

Of course, volumes of smoke are emitted from the 
smokestack produced by the use of soft coal, es- 
pecially when the fires are freshened, as they are 
twice an hour. It is also found that there are times 
when the direction of the wind is such that the 
smoke blows down upon the plaintiff’s house, and at 
other times when the atmosphere is dense and the 
wind right that clouds of smoke proceeding from the 
chimneys gather and settle about the plaintiff’s 
house, sometimes obscuring it from view. This an- 
noyance it seems is not continuous, but exists when 
the wind is in the right direction and the atmos- 
phere is dense. The language of the finding on this 
subject is this: “That said smoke, when the wind 
is in the proper direction and the condition of the 
atmosphere is right, comes down and around plain- 
tiff’s house and premises.” That the smoke and soot 
emitted from the chimneys have caused the exterior 





of the plaintiff’s house to become discolored and 
have caused plaintiff and his family discomfort and 
annoyance and some financial injury, and that this 
is all caused by the use of soft coal.” It is also found 
that the defendant could obviate this inconvenience 
or annoyance by the use of anthracite coal in its 
plant and would obtain the same result in manufac- 
ture, although at greater expense, and, hence, that 
the present use of soft coal is not a necessary use for 
the practical management and running of its plant. 

The court, in its findings, expressly negatived 
some facts which the plaintiff sought to establish. 
It is found that no injury has been occasioned by 
the use of soft coal by the defendant to the trees or 
shrubbery of the plaintiff; that the use of soft coal 
by the defendant has not caused any injury to the 
health of the plaintiff or his family for which dam- 
ages could be recovered; that there is nothing to 
show that plaintiff’s house would not by this time 
require washing and painting even if it had not 
been soiled by the smoke from the defendant’s plant; 
that no permanent injury has been done by the use 
of soft coal by the defendant to the plaintiff's furni- 
ture or to the interior decorations of his house. As 
a conclusion of law the court held and decided that 
the use of soft coal by the defendant in the opera- 
tion of its plant is not a reasonable or necessary 
use, and that the discomfort and damage to the 
plaintiff are occasioned by the unreasonable use by 
the defendant of its property, and, therefore, that 
the defendant should be enjoined, restrained and for- 
bidden from burning soft coal in the operation of its 
plant for the purpose of generating steam. There is 
no finding in the record that the defendant was 
guilty of any negligence in the operation of its plant 
or the conduct of its business, nor is there any find- 
ing that the use of soft coal as described in the fiud- 
ings referred to is per se a nuisance. The appeal, 
therefore, presents the single question whether. upon 
the facts found, there is any support for the judg- 
ment. 

The principal authority. upon which the learned 
counsel for the plaintiff relies in support of the judz- 
ment is the case of Bohan v. Port Jervis G. L. Co., 
122 N. Y. 18. It seems to me that there is a very 
material distinction between that case and the one 
at bar. The act there complained of was the use of 
naphtha in the manufacture of gas. The defendant 
erected a tank on its own premises, the southern 
side of which was within a few feet of plaiutiff’s 
premises. It was found that naphtha is an offensive, 
noxious, unhealthy and sickening mineral substance, 
destructive to the health and comfort of those re- 
quired to be and remain in close proximity to it; 
that the defendant’s tank was erected and is main- 
tained in a negligent and unskillful manner, and by 
reason of the negligence and want of care upon the 
part of the defendant in the construction, use of 
and maintenance of said tank, and the negligent and 
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unskillful manufacture of gas from naphtha the de- 
fendant maintains a nuisance injurious to the com- 
fort and enjoyment of the plaintiff and to the rental 
value of his premises. So that there was an allega- 
tion in that case not only of negligence on the part 
of the defendant, but it was charged with maintain- 
ing a nuisance; and the character of naphtha as de- 
scribed in the allegation is widely different from 
anything that may be said in regard to the emission 
of smoke resulting from the use of soft coal. More- 
over, the location of the tank within a few fect of 
the plaintiff’s premises was an important element in 
the case which is absent from the case at bar. That 
case was tried before a jury and a general verdict 
rendered in favor of the plaintiff, so that all the 
facts alleged in the complaint must be deemed to 
have been found by the jury against the defendant. 
in the case at bar the trial was before the court, and 
the judgment rests upon distinct findings of fact. 
The findings in this case practically negatived all 
the facts which were the basis of the recovery in the 
case referred to. 

It is quite true that in the case at bar the court 
held as a conclusion of law that the use of soft coal 
in the operation of the defendant’s plant was not a 
reasonable or necessary use of its own property. 
Chat, of course, is not in any sense a finding of fact, 
but a conclusion of law. What acts are to be con- 
sidered reasonable or unreasonable is a question 
which has been very much discussed, and there is 
abundance of authority on the subject. When we 
say that an act is reasonable we mean that it is con- 
formable or agreeable to reason. A reasonable act 
signifies such an act as the law requires or permits. 
(1 Blackstone’s Com. 70; 2 Bouvier, Rawle’s rev., 
$28.) A reasonable use by one of his own property 
is a@ conclusion derived from reason or the intellee- 
tual process of argument. In this case there is no 
dispute whatever in regard to the facts. The defend- 
ant used soft coal to generate steam, and that is tlic 
end of the discussion as to the facts, but whether 
such use is a reasonable use is a pure question of 
law. If the defendant acted reasonably in establish- 
ing its factory near a mineral spring and operated it, 
using soft coal to generate steam, that is the end of 
the discussion so far as it concerns the defendant. 
There is no principle of law better established than 
this: When the direct fact in issue is established by 
undisputed evidence, and such fact is decisive of the 
case, a question of law is raised, and the court should 
decide it. It is not for the jury to find in such a 
case as this that the defendant’s conduct of its busi- 
ness was unreasonable. That is something which 
the court must decide as matter of law, and in this 
ease the finding of the court is one of law and not of 
fact. (Wright v. Bank of Metropolis, 110 N. Y. 
237; Avery v. N. Y. C. & H. R. R. R., 121 N. Y. 31; 
Ryan v. M. R. Co., id. 126; Moore v. Francis, id. 
199; Hazzard v. Flury, 120 N. Y. 223; Reilly v. 





Dodge, 131 N. Y. 153; Bryden v. Bryden, 11 Johns. 
187; Hunt v. Maybee, 7 N. Y. 266; Dalcomb v. Buf- 
falo, ete., R. R., 27 Barb. 221; Cumpston v. Mc- 
Nair, 1 Wend. 457; Carroll v. Upton, 3 N. Y. 272; 
Craig v. Parkis, 40 N. Y. 181; Hedges v. H.R. R.R., 
49 N. Y. 223; Martin-Barris Co. v. Jackson, 24 App. 
Div. 354; People ex rel. Hogan v. French, 119 N. Y. 
493.) The citation of so many authorities in sup- 
port of the proposition stated would seem to be a 
work of supererogation, but inasmuch as it is con- 
tended with great earnestness that the finding is one 
of fact, I thought it useful to cite the authorities 
that decide the point which was presented in various 
forms and under a great variety of circumstances. 
Assuming, as I think we must, that the finding 
is simply a statement of law, the case is reduced to 
the simple inquiry whether the use of soft coal by 
the defendant, in the transaction of its business, is, 
as matter of law, violative of some legal right of the 
plaintiff as against the defendant. In the Bohan 
case (supra) the rule that in general controls such 
a controversy as this was stated in this language: 
“The principle that one cannot recover for injuries 
sustained from lawful acts done on one’s own prop- 
erty without negligence and without malice is well 
founded in the law. Everyone has the right to the 
reasonable enjoyment of his own property, and so 
long as the use to which he devotes it violates no 
rights of others, there is no legal cause of action 
against him. The wants of mankind demand that 
property be put to many and various uses and em- 
ployments, and one may have upon his property any 
kind of lawful business, and so long as it is not a 
nuisance, and is not managed so as to become such, 
he is not responsible for any damage that his neigh- 
bor accidentally or unavoidably sustains. Such 
losses the law regards as damnum absque injuria.” 
That case was decided in the Second Division of this 
court and encountered a vigorous dissent in which 
two members of the court joined. The result does 
not, in my opinion, necessarily control the decision 
in the case at bar. The law applicable to the ques- 
tions involved in the present case has been stated 
and settled in a more recent case in this court. I 
refer to the case of Booth v. Rome, W. & O. R. R., 
140 N. Y. 267. In that case the decision of this 
court was unanimous and the opinion was written 
by Chief Judge Andrews, in which the principle was 
stated in the following language: “The general 
rule that no one has absolute freedom in the use of 
his property, but is restrained by the co-existence of 
equal rights in his neighbor to the use of his prop- 
erty, so that each in exercising his right must do no 
act which causes injury to his neighbor, is so well 
understood, is so universally recognized, and stands 
so impregnably in the necessities of the social state, 
that its vindication by argument would be superfiu- 
ous. The maxim which embodies it is sometimes 
loosely interpreted as forbidding all use by one of his 
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own property which annoys or disturbs his neighbor 
in the enjoyment of his: property. The real meaning 
of the rule is that one may not use his own property 
to the injury of any legal right of another. The 
cases are numerous where the lawful use of one’s 
property causes injury to adjacent property for 
which there is no remedy, because no right of the 
adjacent owner is invaded, although he suffers in- 
jury... But whether a particular act done 
upon, or a particular use of one’s own premises 
constitutes a violation of the obligations of vicinage, 
would seem to depend upon the question whether 
such act or use was a reasonable exercise of the right 
of property, having regard to time, place and cir- 
cumstances. It is not everything in the nature of a 
nuisance which is prohibited. There are many acts 
which the owner of land may lawfully do, although 
it brings annoyance, discomfort or injury to his 
neighbor, which are damnum absque injuria. 

The test of the permissible use of one’s own land is 
not whether the use or the act causes injury to his 
neighbor’s property, or that the injury was the 
natural consequence, or that the act is in the nature 
of a nuisance, but the inquiry is, Was the act or use 
a reasonable exercise of the dominion which the 
owner of property has by virtue of his ownership 
over his property, having regard to all interests af- 
fected, his own and those of his neighbors, and hav- 
ing in view also public policy?” 

Applying these principles to the case at bar, the 
question is whether a person residing in a city, vil- 
lage or other locality where manufacturing is car- 
ried on by the use of steam power has the legal right 
to exemption from annoyance or discomfort result- 
ing from the use of soft coal. The decisions of this 
court must be the guide in the solution of such a 
question. In Cogswell v. N. Y., N. H. & H. R. R. 
Co., 103 N. Y. 10, Judge ANpREws laid down the 
rule in these terms: “The compromises exacted by 
the necessities of the social state, and the fact that 
some inconvenience to others must of necessity often 
attend the ordinary use of property, without per- 
mitting which there could in many cases be no valu- 
able use at all, have compelled the recognition, in all 
systems of jurisprudence, of the principle that each 
member of society must submit to annoyances conse- 
quent upon the ordinary and common use of prop- 
erty, provided such use is reasonable, both as re- 
spects the owner of the property and those immedi- 
ately affected by the use, in view of time, place and 
other circumstances.” In the earlier case of Camp- 
bell v. Seaman, 63 N. Y. 568, the rule was stated by 


Judge Eart in language somewhat different, but to | 
“It is a general rule that every | 


the same effect: 
person may exercise exclusive dominion over his own 
property and subject it to such uses as will best sub- 
serve his private interests. Generally no other per- 
son can say how he shall use or what he shall do 
with his property. But this general right of prop- 





erty has its exceptions and qualifications. Sc utere 
tuo ut alienum non loedas is an old maxim which 
had a broad application. It does not mean that one 
must never use his own so as to do any injury to 
his neighbor or his property. Such a rule could not 
be enforced in civilized society. Persons living in 
organized communities must suffer some damags, an- 
noyance and inconvenience from each other. For 
the:e they are compensated by all the advantag:s of 
civilized society. If one lives in the city he must 
expect to suffer the dirt, smoke, noisome odors, noise 
and confusion incident to city life.” 

The contention of the plaintiff in the present case 
is that the defendant in the operation of its manu 
facturing plant should have used anthracite coal in- 
stead of soft coal. It is found that this change must 
involve an additional expense upon the defendant. 
The amount of that additional expense has not been 
found, but it is found that in order to conduct the 
defendant’s business from two and one-half to four 
tons of coal per day must be burned. The defendant 
cannot carry on its business without observing due 
economy in its management. If it can be compelled 
by the plaintiff for his own comfort to impost addi- 
tional burdens upon the business, the result may 
be the loss of reasonable profits, and it may be in 
the destruction of the business entirely. If the plain- 
tiff can legally demand that the defendant must use 
anthracite coal instead of soft coal, there is no rea- 
son why he may not demand other changes that 
would enhance his own comforts or enjoyment of his 
property. It is fair to assume from the findings that 
the defendant consumes on an average of three tons 
of coal per day. In the course of a year it is neces- 
sary, therefore, to burn about a thousand tons, and 
as the cost of hard coal would be about $2 per ton 
more than that of soft coal, it would require the de- 
fendant to increase the expense of operating its plant 
in the sum of about $2,000 annually. There is 
nothing in the record to show that the business 
which the defendant is conducting is a very profit- 
ubie one. it may well be that the business has not 
yet produced any profit whatever, and such an in- 
crease in the expense might not only absorb the pro- 
fits, but result in a loss. It has been said that the 
power to tax includes the power to destroy, and if 
the plaintiff or other parties similarly situated. 
armed with the decree of the court, can compel the 
defendant to make the changes suggested by the 
judgment in this case for his own comfort, the appli- 
eation of such a principle might go far to render the 
defendant’s property and business worthless. 

It is quite difficult, if not impossible, to state from 
the findings, with any degree of accuracy, just what 
the legal injury is of which the plaintiff complains. 
No injury has been suffered from the use of soft 
coal to the trees, shrubbery or the grounds of the 
plaintiff, nor to his health or that of his family. The 
smoke and dust have not injured his house either in 
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the interior or exterior, or the furniture or decora- 
tions. It was not shown or found that the conduct 
of the defendant’s business discolored the plaintiff’s 
house in any way. The present condition in that 
respect, whatever it is, is due to ordinary use and 
the lapse of time. The judgment must stand, if at 
all, upon that vague and somewhat fanciful claim 
that his home is not as comfortable as it would have 
been if the defendant’s business was not carried on 
at all, or carried on in some different manner, or by 
the use of other materials at greater expense. No 
tangible legal right of the plaintiff as against the 
defendant has been or is violated, since whatever 
effect the operation of the defendant’s business and 
the use of its own property has upon that of the 
plaintiff in diminishing his personal comfort is one 
of the results or incidents of residing in a locality 
where manufacturing is lawfully and necessarily 
carried on. All the eases hold that the plaintiff or 
other parties similarly situated must endure some 
inconvenience or some degree of discomfort, and I 
am unable to see why the facts of this case as found 
lo not bring it within the operation of that prin- 
ciple. 

We are not making law for his case merely. A 
legal principle is involved of far-reaching import 
anee. Whatever we decide in this case must apply 
to every manufactory or manufacturing establish 
ment in the State. It is a question of comfort on the 
part of the plaintiff. On the part of the defendant 
it may be a question of life or death, and it cer- 
tainly is a question of the right to conduct a busi- 
ness such as that which the defendant is engaged in 
with good judgment and reasonable economy. There 
is no question such as was involved in the Bohan 
case of noxious smells and poisonous vapors due to 
the use of naphtha, which it was alleged and found 
was detrimental to health. In the present case it is 
u question as to how far the defendant may be com- 
pelled to increase the expenses of its business in 
order to secure greater comfort for the plaintiff in 
the enjoyment of his home. Has he a legal right to 
ilemand that his property shall be exempt from 
smoke, dust or cinders on certain occasions when the 
wind is in the right direction, or the atmosphere in 
the right condition to produce the discomforts of 
which the plaintiff complains? Unless such 4 legal 
right exists the judgment in this case is wrong, 
since it imposes a burden upon the defendant’s busi- 
ness greatly in excess of any monetary or other loss 
resulting from the use of soft coal. It seems to me 
that within the principles announced by this court 
and which have been stated, that no such legal right 
exists, and hence the judgment should be reversed, 
and a new trial granted, costs to abide the event. 

FRAY, WERNER, WILLARD BARTLETT and CHASE, 
JJ., concur with Vann, J.; O’Brien, J., reads dis- 
senting opinion; CULLEN, Ch. J., absent. 

Judgment accordingly. 
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INGRAHAM, J.—The complaint was dismissed upon 
the trial upon the ground that no cause of action 
was alleged. It is alleged that the plaintiff went to 
the defendants’ hotel with her brother and daughter 
and was assigned a room; that about 1 o’clock in the 
morning, when the plaintiff was occupying the room 
assigned to her, one of the servants, employees and 
agents of the defendants, forced his way into the 
room of the plaintiff without her consent and against 
her protest, and, in the presence of her brother and 
another person, used towards her vile and insulting 
language, and addressed to her words imputing that 
she was guilty of improper and immoral conduct, and 
insulted her in many other ways, ordered her to 
leave said hotel, and threatened to publish her name 
in the daily papers as a disreputable person. There 
was no allegation of an assault. The plaintiff was 
not put out of the hotel, and the only wrong alleged 
to have been committed was that this employee 
forced his way into the room and used towards her 
insulting and defamatory language. The language is 
not set forth. 

Assuming that the defendants would be liable for 
a slander by their employee when engaged in carry- 
ing out the instructions of the former and within 
the scope of his authority, this action cannot be 
maintained, as the allegations are not sufficient to 
justify a recovery for slander. The words used are 
not given; what the servant said is merely charac- 
terized as insulting and degrading. To justify an 
action for slander the alleged defamatory words 
must be set forth in full; it will not be sufficient to 
state the substance and effect of the words. (13 Enc. 
Plead. & Prac., p. 43, and cases cited.) 

The plaintiff, however, seeks to sustain the action 
upon the ground of a breach of an implied contract 
by which an innkeeper undertakes to protect his 
guests from insult or injury by his employees, and 
reliance is placed upon the implied contract of a 
common carrier. 

In Gillespie v. Brooklyn Heights R. R., 178 N. 
Y. 347, the Court of Appeals held that an action 
could be maintained against a railroad company for 
injuries inflicted upon a passenger by the defendant’s 
agent which consisted of insulting language. In that 
case the conductor called the plaintiff a “dead beat” 
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and a “swindler” when plaintiff asked for the 
change to which he was entitled. It was held to be a 
breach of contract for the conductor to refuse to re- 
turn to the passenger the change when an amount 
was given in excess of the fare, and that, there being 
a breach of the contract, the insult and indignity 
suffered by the passenger at the hands of the con- 
ductor, occasioning mental suffering, humiliation, 
wounded pride and disgrace, might be considered 
upon the question of damages in determining the 
amount of injury occasioned by a breach of the con- 
tract; that the contract between the carrier and pas- 
senger calls for safe carriage, for safe and respect- 
ful treatment from the carrier’s servants, and from 
immunity from assaults by them, or by other per- 
sons if it can be prevented by them; and that the 
carrier is responsible for the insulting conduct of its 
servants which stops short of actual violence. (See, 
also, Chamberlain v. Chandler, 3 Mason, 242.) A 
contract that the innkeeper will protect his guests 
from insults has never been implied. 

The plaintiff cited upon this question a case in the 
Supreme Court of California holding an innkeeper 
not liable, and one in the Supreme Court of Ne- 
braska which holds an innkeeper liable for an as- 
sault committed by one of his servants upon a guest. 
The Nebraska doctrine was repudiated in Clancy v. 
Barker, 131 Fed. Rep. 161, by the Circuit Court of 
Appeals, Judge SANBoRN writing the opinion, hold- 
ing that the innkeeper was not responsible for an as- 
sault committed by one of his employees. There was 
also cited a case in Pennsylvania (120 Pa. St. Rep. 
579), by the Court of Common Pleas, holding an inn- 
keeper liable for an assault committed in one of the 
public rooms of a hotel upon a guest. 

The rule in England from the earliest time seems 
to have been that the obligation of an innkeeper ex- 
tends only to the movables of his guests. Thus it is 
said in Calye’s Case (1 Smith’s Leading Cases, 8th 
Am. ed. 249, subd. 3) that “these words, bona et 
Catalla, restrain the latter words to extend only to 
movables; and, therefore, by the latter words, if the 
guest be beaten in the inn, the innkeeper shall not 
answer for it, for the injury ought to be done to his 
movables, which he brings with him; and by the 
words of the writ the innholder ought to keep the 
goods and chattels of his guest and not his person.” 
This case has been cited by the English courts as 
settling the law in relation to the liability of inn- 
keepers. (Strauss v. County Hotel & Wine Co., 12 
Q. B. D. 27.) In the note to this case in Smith’s 
Leading Cases it is stated to be the leading case 
upon the subject of the liability of innkeepers, and 
I cannot find that this rule has ever been questioned 
in England. 

The distinction between the undertaking of a com- 
mon carrier towards its passengers and an innkeeper 
towards his guests is obvious. But the rule of the 


English common law that the obligation of an inn- 





xeeper towards his guests extends only to their 
movables and not to their persons seems to have been 
settled from the earliest time, and this action, there- 
fore, cannot be sustained as based upon a violation 
of contractual obligation as between the plaintiff and 
the proprietors of the hotel at which she was a guest. 
If the servant, when in discharge of the authority 
conferred upon him by a master, commits an assault 
or falsely detains or imprisons a guest or performs 
cther actionable wrongs, the question as to whether 
the master would be responsible for the wrongful act 
of the servant done in the course of his employment 
and in the exercise of the authority conferred by the 
master, based upon the general rules of respondeut 
superior, is not involved upon this appeal. It is cor 
tainly not a trespass for the servants of an inn- 
keeper to go into a room although it is assigned to 
a guest. In consequence of the nature of an inn- 
keeper’s duties in relation to his whole inn, he is re 
quired to constantly have access to all of the rooms. 
and it cannot be said that merely entering the room 
with or without the consent of the occupant is a 
trespass. So far as this action is concerned, the only 
aetionable injury that is alleged to have been com- 
mitted was a slander by the servant, and the com- 
plaint is not sufficient to sustain an action for slan- 
der, even assuming that the defendant would be re- 
sponsible therefor. It follows, therefore, that the 
judgment appealed from must be affirmed, with costs. 

PaTTERSON, P. J.; CLARKE and LAMBERT, JJ., 
concur. 





McLAUGHLIN, J. (dissenting) —I am unable to 
agree with the other members of the court that the 
judgment appealed from should be affirmed. At the 
trial the complaint was dismissed on defendant’s mo- 
tion without taking any evidence, and therefore 
whether or not the ruling was correct must be de- 
termined in the same way as if the defendant had 
demurred to the complaint upon the ground that it 
did not state facts sufficient to constitute a cause of 
action. 

The complaint alleges that the defendants are en- 
gaged in managing and controlling a hotel for the 
entertainment of guests for hire; “that on the fifth 
‘ay of Jure, 1905, this plaintiff, in company with 
her daughter and her brother, one George Catlin. 
called at said hotel and applied for rooms, giving 
their true and proper names and stating the relation- 
ship of each to the other; that the plaintiff and her 
brother and daughter were thereupon received as 
guests of said hotel and this plaintiff assigned to a 
room therein accordingly; that, thereafter, and about 
1 o’clock in the morning of the next day, while plain- 
tiff was occupying the room so assigned to her, one 
of the servants, employees and agents of the defend- 
ants, while in his regular employment at said hotel, 
forced his way into the said room of this plaintiff. 
without her consent and against her protest, while 
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she was undressed and without clothing except her 
night-dress, and addressed to her and in her pres- 
ence and in the presence of her said brother and an- 
other person, vile and insulting language and ac- 
cused her of being a disreputable person and ad- 
dressed to her words imputing that she was guilty 
of improper and immoral conduct, and insulted her 
in many other ways and furthermore or- 
dered her to leave said hotel and threatened to pub- 
lish her name in the daily papers as a disreputable 
person.” 

I think the complaint states a cause of action. It 
alleges the breach of an implied contract entered 
into when the plaintiff became a guest at the hotel, 
which was that the defendants would treat her prop- 
erly, furnish her with lodging and food, and protect 
her, so far as reasonably could be done, against in- 
sult and injury. 

It is true that in the Calye’s Case (1 Smith’s 
Leading Cases, 8th Am. ed., 249, subdiv. 3), cited 
in the opinion of Mr. Justice INGRAHAM, the Eng- 
lish courts held that an innkeeper was liable for the 
personal property of a guest, but not for an injury 
to his person, but this case was decided over three 
hundred years ago. The law, if anything, is a pro- 
gressive science, and it has been the boast of the 
members of the legal profession that it not only 
keeps abreast but is ahead of the varying changes 
which are constantly being made for the comfort and 
improvement of human society. For this reason I 
do not think a rule which was applied three hun- 
dred years ago in determining whether an inn- 
keeper was liable, considering the advancement that 
has since been made and the changes that have taken 
place in the mode of living, is decisive of the ques- 
tion. The precise question here presented has not 
heretofore arisen in this State, so far as I have 
been able to discover, but it has, to some extent, at 
least, in some of the other States. (Romel v. Scham- 
bacher, 120 Pa. 579; Curran v. Olson, 88 Minn. 307; 
Masted v. Swedish Brethren, 83 Minn. 40; Over- 
street v. Moser, 88 Mo. App. 72; Clancy v. Barker, 
98 Northwestern Rep. 440; Vol. 22 Cyc., p. 1080.) 

The rule to be applied to innkeepers, so far as the 
treatment of a guest is concerned, is analogous to 
the one applied to common carriers. A common car- 
rier is liable to a passenger for an injury to his 
feelings caused by insulting language of an em- 
ployee. This liability is put upon the ground that 
such acts constitute a breach of its contract which 
obligates it not:only to transport the passenger, but 
to accord to him respectful and courteous treatment 
and protect him from insult from strangers and its 
own employees. (Palmeri v. Man. Ry., 133 N. Y. 
261; Gillespie v. Brooklyn Heights R. R., 178 N. Y. 
347, and cases there cited; Busch v. Interborough 
R. T. Co.; N. Y. Law Journal, March 8, 1907.) The 
words of Judge Story in Chamberlain v. Chandler, 3 
Mason, 242, while used with reference to the lia- 





bility of a common carrier, are, as it seems to me, 
equally applicable to the proprie.or of a hotel. He 
says, referring to the contract: “It is a stipulation 
not for toleration merely, but for respectful treat- 
ment, for that decency of demeanor which consti- 
tutes the charm of social life, for that attention 
which mitigates evils without reluctance and that 
promptitude which administers aid to distress. In 
respect to females it proceeds yet farther; it in- 


cludes an implied stipulation against general ob- 
scenity, that immodesty of approach which borders 
on lasciviousness and against that wanton disregard 
of the feelings which aggravates every evil and en- 
deavors by the excitement of terror and cool malig- 
nity of conduct to intitct torture upon susceptible 
minds. It is intimated that all these acts, 


though wrong in morals, are yet acts which the law 
does not punish; that if the person is untouched, if 
the acts do not amount to an assault and battery, 
they are not to be redressed; the law looks on them 
as unworthy of its cognizance; the master is at 
liberty to inflict the most severe mental sufferings 
in the most tyrannical manner, and yet, if he with- 
holds a blow, the victim may be crushed by his un- 
kindness; he commits nothing within the reach of 
civil jurisprudence. My opinion is that the law in- 
volves no such absurdity. It is rational and just. 
It gives compensation for mental sufferings occa- 
sioned by acts of wanton injustice equally whether 
they operate by way of direct or of consequential in- 
juries.” To hold that the proprietor of a hotel is 
liable if a lady’s handbag be stolen from her room 
while she is a guest, but he is not liable if one of his 
employees, by his direction, invades the privacy of 
her room against her protest when she is disrobed 
and in the act of retiring, and uses vile and insult- 
ing language to her, is to my mind abhorrent. It 
is but another way of asserting that the law is pow- 
erless to punish the grossest outrage. It is generally 
supposed when one, as a guest, is assigned a room 
in a hotel that insures him the privacy of his home 
so long as he pays the price charged for the room, 
conforms his conduct to the rules of the house and 
behaves himself properly. It is not true, as I under- 
stand the law, that the proprietor of a hotel or his 
servants has the right, without the consent of a 
guest, at any time to enter his room. This is not 
the law, and, if it is, ought not to be, because it is 
against good morals and the general law of decency. 
and whenever the proprietor of an inn, either himself 
or by his servants, commits such acts, he is liable 
in damages. The damage to be awarded is, of course, 
compensatory—that is, the damage to the humilia- 
tion, injury to the feelings which one suffers by hav- 
ing the privacy of her room invaded, and being ad- 
dressed in insulting and abusive language. This, of 
course, does not include an injury to the character, 
and I do not understand that the complaint is 
drafted on that theory, but is to recover for the 
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breach of an implied contract, and to that extent it 
states a cause of action. 


The judgment appealed from should be reversed 


. and a new trial ordered, with costs to appellant to 


abide event. 





:0: 
Legal Ethics. 


(By Joun C. Harris, of the Harris Co. (Texas) 
Bar.) 


Twenty-five centuries ago, as the sun rose from 
out the desert beyond the Dead Sea, its rays fell 
upon the gilded dome of the Temple at Jerusalem, 
where a multitude of priests, in their gorgeous robes, 
were conducting an elaborate ritual in what was 
perhaps the most ornate temple ever erected to the 
one true God. Ecclesiastical processions were march- 
ing hither and yon, and the air was perfumed from 
a myriad censers; thousands of rams and bullocks 
were being sacrificed and rivers of oil were being 
poured out in elaborate ceremonies to propitiate the 
Almighty. 

And the morning rays of the same sun also lighted 
up that great prophet of the people, Micah, in the 
desert; and as Micah beheld the temple, and the 
army of priests with their thousand and one pre- 
cepts and rules regulating in every minute particu- 
lar the daily lives and habits of the people, Micah 
was inspired by the spirit of the living God, and he 
cried out: “What doth the Lord require of thee, but 
to do justiy and to love mercy.” 

The words of Micah fell on ears that hear not; and 
his voice was silenced by death; and for five hundred 
years the dust of his bones had been mingled with 
the sands of the desert, when another prophet, 
mightier than Micah, lifted up his voice in the same 
land, and in the same desert; and beholding the same 
temple and the priests and the sacrifices and the 
people contending with the same thousand and one 
“thou shalts” and “thou shalt nots,” this Son of 
the Most High spoke to the people, saying: 

“Treat others as you like them to treat you.” 

And in these two rules we have a complete code 
of legal ethics; that is, a complete moral code in the 
practice of law, for the word legal comes from the 
Latin lex legis, a law; and the word ethics is derived 
from the Greek ethikos, meaning of or relating to 
morals; so that legal ethics may be defined as the 
moral code applied to the practice of law; and this 
might be summed up in its entirety as follows: 

, FIRST. 

Do justly and love mercy. 

SECOND. 

Treat others as you like them to treat you. 

And here this address might well close; yet it 
may, perhaps, be instructive to apply the above 
maxims to some cases arising in our daily practice. 





But before making an application of the rule to 
do justly and love mercy, it might not be inappro- ° 
priate to-consider the precise meaning of the com- 
mand: Justly is from the Latin justus, meaning 
right or justice; and is defined as conforming to rec- 
titude or justice; not violating right or obligation; 
upright, righteous, honest, true. So that to do 
justly is to act conformably to rectitude; to so act 
as not to violate any right or obligation; to be up- 
right; to be righteous; to be honest; to be true and 
truthful. 

Merey is an abbreviated French form of the Latin 
misericordia, which means having a heart to pity; 
and is defined as compassionate toward an offender 
or adversary; willing to spare and to help. 

The Golden Rule: To treat others as you like 
them to treat you, is simplicity simplified, and an 
axiom reduced to its lowest terms. 

And bearing these definitions in mind it will not 
be amiss to apply the above rules to concrete cases: 

Let us suppose that one of the leading citizens of 
the county has murdered another citizen, by shoot- 
ing the victim in the back, when he is unarmed and 
as he is attempting to escape. The assassin, who is 
one of the richest men in the county, does not desire 
to pay the penalty of his offense, and be hung. He 
comes to your office and offers you a retainer of 
$10,000 to acquit him. You naturally inquire what 
is his defense, and he replies, insanity; or, perhaps, 
he answers, self-defense. 

You know that the man is not insane, but you also 
know that your client is rich enough to hire learned 
doctors of medicine, who will testify in medical jar- 
gon that the murderer is a paranoiac, and is suffer- 
ing from paralitica dementia and arthritic, cyclic, 
homochronus, homologus and ideophrenic insanity ; 
again, you know that he did not commit murder in 
self-defense, because his victim was unarmed and at- 
tempting to escape at the time he was shot in the 
back, and you further know that your client is rich 
enough and powerful enough to produce witnesses 
who will swear that the deceased was a man of most 
violent temper, very dangerous, and had made 
threats to kill your client on sight; and all con- 
sidered, it is quite evident you can get a verdict of 
acquittal and earn $10,000. 

As a matter of legal ethics are you justified in 
taking the case, accepting the $10.000 cash retainer, 
and setting up the defense of insanity or self-defense, 
or both, when you know they are both false, as a 
matter of fact. 

By the first rule you are obliged to act justly, 
that is. you must be honest; you must be true; you 
must do right. 

Is it honest to knowingly set up a false defense in 
this case? No. 

Is it right or honest or true, to set up the false 
pleas of insanity or self-defense in this case? No. 
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Then you are obliged to refuse the $10,000 cash re- 
tainer and to decline the employment. 

But are you justified-in accepting the cash re- 
tainer and setting up such defense as you believe to 
be honest; to be just; to be true? 

Certainly you are, but your criminal practice is 
apt to be extremely limited. 

What defense, then, is a criminal lawyer justified 
in making? The answer is, every defense which is 
just; honest; true and right. 

The very foundation of our system of jurispru- 
dence and government is justice according to law, 
and that is what the criminal is entitled to have, 
justice according to law; for it is better that nine 
guilty men should escape than that one innocent 
man should be unjustly punished; and the criminal 
lawyer has a right to demand that the entire truth 
shall be presented in the facts, and that after this 
has been done, his client, if convicted at all, shall be 
convicted according to law; and here it might be 
well to remark that the law is just as much en- 
forced under a judgment of acquittal as under a 
judgment of conviction. 

Let us take another concrete example, and this 
time from the civil practice of the law. 

Let us suppose that the richest man in the county 
has loaned another citizen money and taken a mort- 
gage upon all the goods and chattels and heredita- 
ments and appurtenances and choses in action and 
franchises and things tangible and rights intangible, 
and, in fact, a mortgage upon everything except the 
man’s soul; and that the debtor has had great mis- 
fortune and sickness and trouble, and is temporarily 
unable to pay; and that the rich man, whose friend- 
ship and favor and patronage is valuable to you, a 
lawyer, comes into your office and demands that the 
debtor be pursued in terms of the law; that the mort- 
gage lien be foreclosed; that the debtor’s property 
be forced upon the market, purchased by the creditor 
for one-tenth of its actual value, the amount of the 
execution sale be credited on the debt, and judgment 
held over the debtor for the balance remaining un- 
paid, although at a fair valuation the mortgaged 
property is double the amount in value of the debt; 
and the rich man tenders you $1,000 as a cash re- 
tainer to do this act. 

What does the code of legal ethics require? Shall 
you accept the retainer and keep the patronage and 
favor of the rich man, or shall you return the re- 
tainer, lose all the business which this rich man 
might give you, and incur his personal enmity and 
dislike ? 

Let us apply the two rules given. 

Treat others as you like them to treat you. If 
you were in the debtor’s shoes and temporarily em- 
barrassed financially, would you like to have the 
mortgage lien foreclosed, and your property sacri- 
ficed, when by a delay of three months or six months 





you could pay off the debt and retain your property? 
You know you would not, and neither would the rich 
man himself, if he were in the debtor’s shoes. 

Again, if you would do justly and love mercy you 
cannot be an instrument of oppression in the hands 
of a rich client; and you will note well that the rule 
does not read, thou shalt do justly or love mercy; 
but that you must do both things—you must act 
justly and love mercy. 

Now justice according to law would, perhaps, war- 
rant your filing foreclosure proceedings and abso- 
lutely sacrificing the property of the debtor; but the 
rub is, that you must also love mercy; and mercy is 
the quality of being compassionate toward an of- 
fender or adversary, and willing to spare or help 
him; and, therefore, under the rules you must de- 
cline the $1,000 retainer and refuse to take the case. 

But must no debtor be pursued according to law, 
and must no debt be paid? Certainly, the debt must 
be paid, for the debtor also is required to act justly, 
and to treat others as he would like them to treat 
him; and it suffices to say that as these rules apply 
to every case, so each man according to his own con- 
science must fit the rules to each individual case as 
it arises; nor must any other man assume to sit in 
judgment upon him, for he alone and no other is 
responsible for his own actions, in the day of judg- 
ment, 

What is the duty of the lawyer in regard to abet- 
ting quarrels and provoking litigation? For in- 
stance, I will suppose that you are consulted by a 
husband who has plenty of money to spend in liti- 
gation and would like to get rid of his old wife and 
marry a new and younger one; in a case like this a 
client is apt to feel that he will not permit money to 
stand in the way of his wishes. You consult with 
your client carefully and ascertain, as a matter of 
fact, that he has no statutory ground for divorce; 
however, the client insists upon your bringing suit 
and says that he will furnish the evidence himself, 
although you know from your confidential relation 
to your client that this evidence must necessarily be 
manufactured. What is the duty of the lawyer in 
such a contingency? Well, he must treat others as 
he would like them to treat him; and in this par- 
ticular event he might treat, in his mind, the wife of 
the client as though she were his own daughter. | 
Again, the lawyer is required to act justly, and this 
means to be honest; to do right; and this train of 
reasoning would compel the lawyer to decline the em- 
ployment; and generally in all cases where the client 
seems to be desirous of bringing unjust law suits, 
or to be malicious or anxious for revenge, it would 
appear to be the duty of the honest lawyer to decline 
employment in such litigation. 

Again, suppose you are consulted by a client who 
is rich and well able to pay; and upon discussing 
the case with him you feel that your client is entirely 
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wrong and that if he brings suit he will undoubtedly 
Jose. Should you candidly and honestly tell your 
client what you believe, or should you assure him 
that the law is proverbially uncertain, that he will 
as likely as not win, and that he ought to litigate. 
In this case you have to consider that you must act 
justly, and that means honestly and truthfully, and 
it would appear that in all such consultations you 
must frankly and fully advise your client that to the 
best of your judgment and ability he has no case. 

Let us suppose, as another example, that you have 
just collected $5,000 for a non-resident client, who is 
spending three months abroad; on the day that the 
collection is made you can remit the $5,000 in New 
York exchange to your client’s home office, and the 
same will be deposited to his credit; on the other 
hand, your client knows nothing of the collection, 
and, as he is abroad, is not likely to know anything 
about it until he returns, three months from then; 
and in your judgment the wheat market or the cot- 
ton market is bound to advance in price; so that by 
investing temporarily the $5,000 of your client, you 
feel quite sure you can make $10,000, and when your 
client comes back you can remit him his $5,000, and 
you can have $5,000 to your own credit, without hav- 
ing done your client any harm. 

Query: Are you justified in using your client’s 
money in this way, when you make $5,000 by the 
transaction and your client is done no injury? 

Would you like some friend of yours to collect 
$5,000 of your money and then, without your con- 
sent, invest it in cotton futures or wheat futures? 
You know you would not. Then you cannot use your 
client’s money, for you must treat him as you would 
like him to treat you; and then, besides, you might 
lose, because the market might not advance but might 
accidentally decline; and then, perhaps you would 
not be able to return the $5,000 of your client’s 
money; and if you could not repay him that would 
not be honest; and by the rule you are required to 
do justly, that is, to be honest. 

And from the above example we may deduce the 
general rule that money collected on account of a 
client should be remitted to that client on the day 
of collection. 


Another case: Let us suppose that you have been 
eonsulted for years by a client who has, naturally, 
confided to you his most confidential business af- 
fairs, and has consulted you, both in your office and 
on the public highway; when you had a specific re- 
tainer and when you had no specific retainer; some- 
times consulting you as a lawyer and sometimes 
merely as a friend and confidential adviser. 

You finally fall out with this client, and he retains 
other counsel; and you quite naturally think that 
your client is entirely in the wrong. Finally, you 
are retained against your former client in a case 





where your personal knowledge, obtained when your 
former client was your friend, would be of great ad- 
vantage in the pending suit. 

Query: Are you justified in any way in acting 
upon such private information and personal confi- 
dence, to the injury or disadvantage of your former 
client? 

Again apply the rule: Treat others as you like 
them to treat you. Would you like a person in 
whom you at one time had reposed confidence to be- 
tray that confidence, because you had quarreled? 
You know you would not. 

Again, you are required to do justly; and that is 
to be honest; to be true. Is it honest to betray a 
confidence because you have a private grievance? Is 
it being true to a friend to betray private confi- 
dences, because you have later quarreled with him? 

Tested by these rules you will see that whatever 
may happen, you cannot betray the confidences that 
were reposed in you as a lawyer, no matter how you 
may try to silence and quiet your own accusing con- 
science by specious reasoning. 

Consider that you are consulted by a client, who 
has about half a million dollars of assets and about 
one million dollars of liabilities, which are just, ob- 
ligations. Some day this client consults you and 
tells you that while he appears to be a very rich 
man, yet his liabilities are twice his assets; that he 
is now getting along in years, and that he believes 
that his first duty is to his wife and to his children; 
and that he considers the duty he owes to them, to 
support them in the luxury and style to which they 
have been accustomed, is superior to the duty which 
he owes to pay his honest debts; and this client sug- 
gests to you, that if, out of the wreck, you can save 
$200,000, you can have $100,000, and he will take the 
remaining $100,000 for the support of himself and 
his family in his declining years. 

Are you justified in accepting this case and as- 
sisting your client to deceive his creditors as to the 
true state of his affairs, by fraudulently conveying 
the property of the client to his relatives, kinsmen 
and friends; by converting personal property into 
ready cash and concealing the ‘cash; by permitting 
your client to make false statements to the bankrupt 
court; and, generally, by devious ways and means 
forcing the creditors to accept thirty cents on the 
dollar in full of all obligations, because out of the 
$500,000 of assets you have succeeded in concealing 
$200,000, thus leaving only $300,000 to pay $1,000,- 
000 of liabilities. 

Are you justified in assisting your client in this 
manner, when personally you make no false. state- 
ments, and merely obey the instructions of your 
client. 


Well, let us apply the rules. You are required to 


act justly, not only toward your client, but toward 
the creditors; that is, you are required to be honest; 
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to be upright; to be true, toward the creditors as 
well as toward your client. 


Again, you are required to treat others as you 
would like them to treat you. If you were a creditor 
would you like some lawyer to treat you as you 
propose to treat the creditors. If you were a credi- 
tor, would you consider that such a lawyer was up- 
right and true? Would you consider that such a 
lawyer was acting justly and honestly? The answers 
to these questions will answer the suppositional case, 
and will indicate that no lawyer can be a party to 
such a transaction. 

Let us discuss the lawyer at the bar of the court 
by a consideration of certain specific cases. The 
statute law requires that when a lawyer files a mo- 
tion, it shall be noted on the motion docket and that 
all parties connected with the case must take notice 
thereof. 

Let us suppose you have filed your motion and at 
the same time it has been noted on the motion 
docket, that the matter is one of importance, and 
that when the motion is called-your adversary is not 
present to be heard, because you never have fur- 
nished him with any copy of the motion and never 
have notified him in any manner that you have filed 
the motion. or that you will call the same up for 
hearing. 

Are you justified in going ahead and submitting 
the motion? Let us test this matter by an applica- 
tion of the rules. 

You are required to act justly, and as you have 
complied with the statute law, we will assume that 
in strict. justice, you may proceed with the motion; 
but before you proceed the question must be further 
tested. You are not only required to do justly, but 
you are just as much required to love mercy; and 
mercy is defined as compassion toward an adversary 
and a willingness to spare and help, from which it 
would appear that you cannot go on with the hearing 
of the motion. 

And you are also required to treat others as you 
like them to treat you; and no one would be more 
indignant than you, should your adversary proceed 
to hear a motion, without giving you some personal 
notice. It thus again appears that you cannot go on 
with the motion. 

Some fine morning you go into the court room 
with your client and witnesses, all ready to try your 
case; you have already carefully gone over the jury 
panel and have decided that it is a very favorable 
panel for this particular suit; but when the case is 
called for trial, although two members of the oppos- 
ing law firm are present in court, it appears that 
the particular member of the firm who has prepared 
this case, and is the only member of the firm at all 
familiar with either the law or the facts, is sick at 
home, and cannot personally .conduct the cause; or 
it appears that his wife is so dangerously ill that he 








does not feel that he can leave her bedside; or that 
his mind is so distracted by the serious illness of a 
child that he does not feel that he can properly try 
the case. Upon all these facts being presented to 
your client he insists that you try the case now, be- 
cause he sees clearly that with a favorable jury 
panel and in the absence of the one lawyer on the 
other side who knows anything about the case, he 
will surely win. 

What is your duty upon the above state of facts? 

You are required to act justly toward your client, 
but you are also required to love mercy, that is, to 
show compassion toward your adversary; and you 
are also equally obligated to treat your adversary 
lawyer as you would like him to treat you, from 
which consideration it appears that if you would 
not like your adversary to proceed against you in a 
similar case, you cannot now proceed against your 
opponent; and if you would not like your client to 
be proceeded against in a similar case, you must not 
now proceed against your adversary; and you must 
never think that you can successfully throw off upon 
your client the responsibility of your own mean ac- 
tion and escape the odium thereof. 

Let us assume, as another example, that you are 
arguing a general demurrer in a case involving 
$30,000, and that you know there is a long line of 
authorities supporting your contention; but suppose 
you know, on the other hand, that there is one 


| authority by a very eminent court absolutely ad- 


verse to your position; you have made a long argu- 
ment and have presented all your authorities to the 
trial judge, who, apparently, is very much inclined 
to hold against you. In your argument you have 
said nothing about the adverse decision by one of 
the most learned courts in the land. You sit down. 
Your opponent attempts to answer you, but in his 
argument utterly fails to cite the strongest case in 
his favor. At the conclusion of your address the 
court turns to you and inquires if you know of any 
case or cases which conflict with the law as stated 
by you in your opening argument. 

Query: What is your duty to the court, as a 
sworn officer of that court? 

By the rules you are required to act justly toward 
the court; to be honest with the court; to be up- 
right with the court; and you are required to treat 
the court as you would like the court to treat you, 
if your positions were reversed, and you were at- 
tempting to do justice according to law. In view 
of these rules it would appear that you are com- 
pelled to advise the court of the adverse decision, al- 
though your client should thereby lose his suit. 

With regard to the elemental consideration of 
courtesy and politeness toward the court, toward op- 
posing counsel, opposing witnesses, and the adverse 
party: You have but to apply the rule, to treat 
others as you would like them to treat you; and as 
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this world is much like a looking-glass, the chances 
are that if you treat them as you would like them 


to treat you, they will treat you as you would like | 


to be treated. 


But what about the lawyer doing his full duty by 
his client? Well, this may be said about that 
proposition: That the oath of office, taken by a 
lawyer in Texas, is that he will honestly demean 
himself in the practice of law, and will discharge his 
duty to his client to the best of his ability, but it is 
@ great mistake to suppose that the lawyer owes no 
fidelity to any one except his client; and no lawyer 
ought to represent any client in any case in a mat- 
ter which is contrary to the dictates of his own con- 
science; for if he honestly demeans himself in the 
practice of the law, then he must be honest, not 
only with his client, but with the court, with the 
jury, with the witnesses; with the lawyer opposed 
to him, and with the adversary party; for there is 
no limit in the oath which he takes when he is ad- 
mitted to the bar; and this oath that he will demean 
himself honestly in the practice of the law means 
no more than the command of Micah to do justly. 

It will not be contended, I think, that a lawyer’s 
fidelity to his client demands that he lie for his 
client, or steal for his client, or swindle for his 
client, or prepare fraudulent papers for his client, 
or make false statements of either the facts or the 
law for his client. . 


In my view of the profession of the law, the law- 
yer is not a hired mercenary; nor a hired black- 
guard; nor a hired vilifier of the other side; but 
rather he is to be compared to the noble knights of 
the Middle Ages, who were professional warriors in 
the interest of truth and justice; who donned their 
armor and fought their battles, after due notice, in 
the open; their oath was to conquer or die on the 
field of honor, but they were to conquer in a fair 
and open fight. 


Again, the lawyer may be looked upon as a pro- 
fessional duellist, who sends a challenge to his 
enemy, naming the time and place of the meeting, 
and with courtesy and courage defeats his adversary 
in an open, fair conflict, if he can. 

It is not an open, fair fight that offends against 
legal ethics, for the hard fighter at the bar is al- 
ways respected by his brethren; but the lawyer who 
is justly condemned is the one’ who appoints a time 
and place for the contest, and then secretly am- 
bushes and waylays his adversary in the dark and 
stabs him in the back, 





I have given only a few instances to show the ap- 
plication of the rules, where ten thousand instances 
might be given, and will continually occur in the 
practice of the law. 


As to the rules which I have cited as forming the 





whole basis of legal ethics, I know that these rules 
are absolutely right. 

As to the application I have made of the rules, | 
may be entirely wrong; and every lawyer must ap- 
ply the rules according to his own judgment, as he 
alone is responsible for his own actions in the forum 
of conscience. 
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Morals, Health and Rights of Woman Work- 
ers Protected by Labor Legislation. 


Comparatively few persons have any idea of the 
great and noble work that is being done by the legis- 
lative bodies of the different States in the interest of 
the working women of this country. 

It may be truthfully said that there is seldom a 
regular session of a State Assembly that does not 
enact some law which affords greater protection for 
these fair workers. 

According to the last government census, there are 
5,333,000 women in the United States who are em 
ployed in gainful occupations. Of this vast army, 
2,100,000 are employed in domestic and persona! 
service, 1,316,000 in manufacturing and mechanical! 
pursuits, 981,000 in agricultural pursuits, 504,000 
in trade and transportation, and 432,000 in the pro 
fessional service. 

These figures certainly speak words of highesi 
praise for the ambition and courage of the working 
girls and women of our country; women who are 
ready and willing to go forth and brave the hard 
ships of the world of labor along with the millions oi 
men toilers. 

Looking at these figures again, it seems but just 
and right that the “law makers” of every State 
should strive to enact many more laws which will 
benefit these working women. Surely the members 
of the general assemblies of the States could not de- 
vote their energies to a grander or better cause than 
the enacting of laws which will demand that a work- 
ing woman be accorded the same respect in the shop 
as she is accorded in the street, or at her own home. 

Of the numerous laws enacted of this kind, a great 
many were made for the purpose of protecting the 
morals of working women, many others are used to 
protect the health, while others are used to protect 
their rights. 

The laws of the former class are very numerous 
and varied, therefore only a few of them can be men- 
tioned in this article. Those laws which forbid the 
employment of women in selling or handling intoxi- 
eating drinks or working in places where they are 
sold or handled are perhaps the best example regard- 
ing the morals of female workers. 

Under the laws of Louisiana, women may not be 
employed in selling, distributing or taking orders for 
intoxicants in saloons or concert halls; the State 
laws of Missouri forbid the employment of females 
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as servants, bartenders, waiters, dancers or singers 
in a dramshop, or any place where spirituous liquors 
are sold (members of the family, however, are ex- 
cepted); females cannot be employed in any place 
where intoxicants are sold in Washington and Iowa; 
women may not be employed on premises or in rooms 
in which a liquor license is operated in the State of 
Vermont (hotels, common victualers and drug stores 
excepted). In New York and New Hampshire it is 
unlawful to permit any girl or woman to sell or even 
serve liquor, members of the family in New York 
being excepted. Michigan has very strict laws in 
this respect. No female can act as barkeeper or 
serve liquors, furnish music or dance in a saloon or 
bar-room where intoxicants are sold; although in 
Maryland the law applies to the city of Baltimore 
only. Here it is unlawful to employ females in 
theaters, museums or other places of amusement for 
the purpose of “ selling, serving, receiving orders or 
pay for spirituous or malt liquors, wines, lager beer, 
ete.” The Territory of Alaska also forbids the use 
of women to dispense intoxicating liquors. It will 
be seen that nine States and one Territory have strict 
laws in this case. These laws are ideal in every re- 
spect, and could be copied by the remainder of the 
States to great advantage. Another law which de- 
serves great praise, is the State law of Delaware, 
which makes it a misdemeanor for any foreman, 
“ straw-boss,” superintendent or any overseer or boss, 
to use abusive, indecent or profane language to a fe- 
male employee, or to maltreat her or to expose her 
unnecessarily to hardship. 

The laws relating to health of working women are 
even more numerous than those pertaining to im- 
moral occupation, or occupations which tend to lower 
the morals. Under this class may be mentioned laws 
governing hours of labor, laws governing night work, 
laws regulating the employment of females to work 
in dangerous occupations, and general health laws. 

Limitations have been placed upon the number of 
hours per day, or per week, that women may work in 
manufacturing, mechanical or mercantile establish- 
ments in 18 States and one Territory. Although 
these laws generally specify the number of hours per 
day in which a woman can work, they usually pro- 
vide that, where time has been lost on account of re- 
pairs, éte., or to allow for a shorter day at the end 
of the week, additional hours may be used, but in 
no case must the time amount to more than that al- 
lowed for a week’s work. 

In the State of New York females cannot be em- 
ployed in factories over 10 hours per day, or 60 hours 
per. week. No female between the ages of 16 to 21 
years can be employed over 10 hours per day, or 60 
hours per week, in any mercantile establishment, ex. 
ceptions being made for the holiday season. 

Colorado has enacted a law which limits the hours 
of labor of females in factories, mechanical and mer- 





cantile establishments to eight hours per day. There 
is also a law which provides that a woman cannot be 
employed over eight hours per day where the nature 
of their work requires them to stand. 

In Wisconsin, North Dakota, South Dakota and 
Oklahoma a woman may work as many hours as she 
may wish, but in none of these States can they be 
compelled to work in manufacturing or mechanizal es- 
tablishments over a specified time. In Wisconsin it 
is eight hours per day, and ten hours per day in the 
other three States. 

Women 18 years of age, and over, may work longer 
than 10 hours per day for extra pay in the State of 
Maine, but in no case is it permissible to work over 
six hours extra in one day, or 60 hours in one year. 

In Maryland these laws do not cover so wide a 
scope as in other States. They simply provide that 
a woman cannot be worked over 10 hours per day in 
cotton and woolen manufactories. 

Following is a summary of the laws of this nature, 
giving the number of hours in which females may be 
employed. The first column of figures are by the day, 
the second column by the week: 


COG ga O'S" vo ERS ee eS Clee evn Saas 8 a 
Ca sore. elev s Cadi come nemeen 10 60 
Louisiana. . stent Pele coset. p datas hk ae 10 60 
meeene Cameapliodie).. .). 6.4.6 cceekccse ae 60 
Maryland (exceptions)................ 10 ‘3 
Massachusetts (exceptions)............ 10 58 
NE c's o's. spbas cov ape so Sewebenee es 10 60 
PN, ois x EPRI SA ees 10 55 
Ee err re 10 - 
New York (exceptions)................. 10 60 
PO CNS kes coe ckeii haces ann 10 60 
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re re ee ne 10 
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Pennsylvania... 5. os cscciscobsiwdecees 12 60 
SN BOIS 0 50 vaGee V eacdn venous 10 58 
_.. hee eee 10 

sa? oA Gs. 6 <6 ce eeigis bad a eee 10 

| enn eer ee 2 P 8 














Employment of females for night work has been 
considered seriously by five States. In Nebraska 
women or girls cannot be employed in any manufac- 
turing or mercantile establishment, hotel or restaur- 
ant before 6 a. m. or after 10 p. m. 

The State law of New York prohibits the employ- 
ment of females in factories before 6 a. m. or after 
9 p.m. Females between the ages of 16 and 21 may 
not be employed in mercantile establishments before 
7 a. m. or after 10 p. m., exceptions being made for 
Saturdays and for the holiday season. 

Of all the States, New Jersey has the prize law of 
this class. The hours in which a female may work 
in the factories of this State are from 7 a. m. to 12 
noon, and from 1 to 6 p. m., every working day ex- 
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cept Saturday, when it is only permissible to work 
from 7 a. m. to noon. Persons engaged in preserving 
perishable goods, in canning fruit and in glass works 
are excepted. 

Thirty-one States and the District of Columbia 
have laws requiring employers to provide seats for 
the use of female employees when they are not ac- 
tively engaged in their duties. In the State of 
Florida the law requires that seats be provided for 
male as well as female employees. 

The laws forbidding the employment of women in 
operating or cleaning dangerous machinery while in 
motion have not been given the attention which they 
deserve by the State “law makers.” Connecticut, 
Missouri, New York and West Virginia are the only 
States where laws of this kind exist. 

Owing to the unhealthfulness of polishing and buf- 
fing, the State of New York has enacted a law which 
prohibits the employment of females in factories to 
use or operate any emery, tripoli, rouge, corundum, 
stone, carborundum, or any abrasive or emery polish- 
ing or buffing wheel where baser metals are manu- 
factured. 

Twelve States have enacted laws which prohibit the 
employment of females in mines. The laws of Utah 
forbid the employment of women in mines or smelt- 





ers. In Wyoming women may not work in coal, iron | 


or other dangerous mines. In Pennsylvania it is un- 
lawful to employ women in or about mines. They 
are not even permitted to enter any bituminous coal 
mine for the purpose of employment or for any other 
reason. 

Among the hundreds of other laws which affect the 
working women are statutes giving married women a 
separate property right in their earnings. Such laws 
have been enacted by 39 States and Territories. Cali- 
fornia, Illinois and Washington have passed laws 
which declare that sex shall be no disqualification for 
any business, vocation, profession or calling pursued 
by men. 

Geo. A. Russ. 

Belvidere, Tll., Sept., 1907. 





$03: 
The Trial of the Insane for Crime. 


[By James Hendrie Lloyd, A. M., M. D., in the 
American Journal of Insanity.] 


The history of the medical jurisprudence of insan- 
ity has not yet found a pen worthy of so great a 
subject, although able pens have essayed it, especially 
that of Morel.1 It has numerous aspects, any one 
of which would serve in this age of research for a 
copious monograph. The subject, indeed, reaches far 
back into antiquity, and Roman law especially dealt, 








1Traite de la Medecine Legale des Alienes, Paris, 
1866. 





often wisely and well, with all the various questions 
that concern the insane. From so vast a field the 
mere essayist may, well turn in despair.2 

The object in this paper is merely to present some 
rather curious matters concerning the evolution of 
trial by jury in English law, and especially as these 
matters affected the insane. It is the trial of the in- 
sane for crime in olden times that will occupy us; 
for this is a subject fraught with great interest, and 
one that has a bearing on what we see almost daily 
in our midst; that is, the defense of insanity in our 
criminal courts. And yet so large is even this lim- 
ited subject, that in these pages I shall hope merely 
to trace out the very gradual growth of the right of 
an insane man, on trial for his life in an English 
court, to be represented by counsel, and even to have 
his witnesses called and sworn. 

It doubtless seems now such an inalienable right 
for an accused man, on trial for his life, to have 
counsel, and to call his witnesses, that probably few 
persons are aware that these rights have only been 
acquired after centuries of struggle, and only within 
comparatively recent years; and that in former times 
the spectacle was sometimes displayed in the Eng- 
lish courts of an insane man being called on to make 
his own defense before a jury, and to prove his own 
insanity, without the aid of counsel or of sworn wit- 
nesses. 

According to the old common law of England a 
man on trial for either treason or felony was not al 
lowed counsel; neither was he allowed to call wit 
nesses. In this latter respect the common law fol- 
lowed the civil law, or law of the Roman Empire. 
Sir Fitzjames Stephen? says that the right to call 
witnesses under the Roman law was doubtful, an 
that even trial by jury in its original form dispensed 
with witnesses altogether; that under the civil law 
as administered all over the continent down to recent 
times, the prosecutor only could call witnesses; and 
that in England the prisoner’s right to call witnesses 
upon equal terms with the Crown was not estab 
lished till the reign of Queen Anne. On this subject 
Blackstone! says that as counsel was not allowed 
to any prisoner accused of a capital crime, so neither 
should he be suffered to exculpate himself by the 
testimony of any witnesses; and it is to the credit of 
“Bloody Mary” that on one occasion she instructed 
her chief justice that the prisoner should have his 
witnesses the same as the crown. Nevertheless when 
the courts at last grew ashamed of the old law, and 





2The Institutes of Justinian contain many provi- 
sions for the insane, and these were copied almost 
verbatim by Bracton in his De Legibus et Consuetu- 
dinibus Anglie, about 1265, and thus found their 
way into the English common law. 

3 History of the Criminal Law of England, Vol. 1, 


p. 46. 


44 Com. 359. 
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admitted witnesses for the defense, it was only on 
condition that they be not sworn; hence their testi- 
mony was given less credit than the witnesses for the 
crown, a fact which brought a protest from Coke,5 
who said there was not a se-ntilla juris in favor of 
such tyranny; and at length, by the statutes 7 Will. 
111, c. 3, and 1 Ann. St. 2, ¢. 9, it was allowed that 
in all cases of treason and felony all witnesses for 
the prisoner should be examined upon oath in like 
manner as the witnesses against him. 


The effect of this old common law on the trials of 
the insane must have been disastrous. In fact, the 
records of the English courts before the reign of 
George I, so far as I can find, are almost barren of 
well-reported instances of such trials. This could 
not have been because there was no such instances. 
Insane men must have come to trial, for the insane 
have been with us always, but the knowledge of in- 
sanity was so imperfect that without the right to 
call witnesses and to have counsel, the lunatic on 
trial for his life must have had such a poor show 
that he usually left not even a trace in the annals 
of early English jurisprudence. His trial, indeed, 
could have been little better than a farce. Short, in- 
deed, must have been his shift. Let the modern ex- 
pert, who consumes whole days on the witness stand 
in full view of an admiring public, pause and reflect 
on the comparatively recent progress in civilization 
which has called him into existence. 

The right of an accused man, hence of an accused 
lunatic, to have counsel was even longer denied to 
him than the right to call his witnesses, and, as we 
shall see, was not assured to him in England until 
the year 1836. This hardship led to curious episodes 
in English practice, which will be described briefly in 
this paper. 

According to that great oracle of the common law, 
Lord Chief Justice Coke,6 the reasons for the old law 
were curious and two-fold: 

“First, for that in case of life, the evidence to 
convict him should be so manifest as it could not be 
contradicted. 

“ Secondly, the court ought to see that the indict- 
ment, trial, and other proceedings be good and suffi- 
cient in law, otherwise they should by their errone- 
ous judgment attaint the prisoner unjustly.” 

In plain English the theory of the common law, as 
here given by Coke, was that the judge was also the 
counsel for the prisoner, and it was his duty to see 
that no injustice was done him, and that he was not 
convicted except on evidence that was unmistakable. 
This became a pet theory of text-writers, and was 
thought to proclaim the inherent nobility and gran- 
deur of the common law. Come, said the law to the 
prisoner, I will try you and see that no injustice be- 





53 Inst. 79. 
€3 Inst. 137. 





falls you; but you must have no counsel and call no 
witnesses, even if you hang for it. 

Blackstone? attempts to apologize for this rule of 
law, but only makes matters worse; he applauds 
“that noble declaration of the law, when rightly 
understood, that the judge shall be counsel for the 
prisoner.” But all the same, the learned commentator 
did not approve of the law, and he attempts to ex- 
plain it away. 

When a reader of to-day tries to imagine the noto- 
rious Judge Jefferies acting as counsel for a prisoner 
on trial before him for treason to the House of Stew- 
art, he gives up the attempt in vain. See, for in- 
stance, the report of the trial of Lady Alice Lisle 
before this same Jefferies,’ in 1685. She was, in- 
deed, not insane, but aged and infirm, and so deaf 
that she could not hear what was taking place at 
her trial. Her crime had been entertaining a non- 
conformist minister, who was said to have been in 
Monmouth’s rebellion. Jefferies, who in the theory 
of the law was “of counsel for the prisoner,” told 
the jury, after the verdict, that he himself, if on the 
jury, would have voted to convict her, “if she had 
been my own mother.” James II refused to pardon 
her, although he graciously allowed her to be be- 
headed instead of being burned at the stake. By 
special act of Parliament, long after her execution, 
her attainder was removed, and Jefferies denounced. 
This woman, physically and mentally infirm, had 
stood her trial before a monster of injustice, without 
sworn witnesses on the stand or counsel at her side. 

In the case of Bateman, an insane man, of whom 
it was said even at that time, 1685, that he ought 
never have been tried, much less executed, the pris- 
oner’s son only was allowed to help him in his de- 
fense; but in those days it was held to be a misde- 
meanor to help a prisoner on trial, even by whisper- 
ing a word to him. 

The only exception in favor of the prisoner was 
in case some point of law arose proper to be de- 
bated.10. This was a matter within the discretion of 
the court; and the court itself appointed the counsel 
for this special purpose, in some instances naming 
the barrister whom the accused man himself chose.11 
But the law denying counsel the right to examine 
witnesses or to address the jury, was so unjust that 
Blackstone himself exclaims, “ upon what face of rea- 
son can that assistance be denied to save the life of 
a man which yet is allowed him in prosecution for 
every petty trespass?” In other words, a man had 
the right to have counsel in petty cases, but not in 
cases of treason and felony wherein his life was at 
stake. Such were the inconsistencies of the English 





74 Com, 355. 

84 Hargrave, State Trials, 106. 

9 Hargrave, 4, State Trials, 206. 

10 Coke, 3 Inst. 137; Blackstone, 4 Com. 355. 

11 Case of Rosewell, Howell’s State Trials, X, 147. 
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criminal law, which condemned prisoners, sane and 
insane alike, without allowing them to be properly 
heard. But Blackstone further tells us that by his 
time the judges had become so sensible of this defect 
that they did not seruple to allow a prisoner counsel 
to instruct him what questions to ask or even to ask 
questions for him. Hence, it was not until well on 
in the eighteenth century that this injustice began 
slowly to be rectified. Nevertheless it was not en- 
tirely corrected for nearly a century later, for coun- 
sel were not allowed to address the jury, and men 
continued to be tried for murder without being prop- 
erly defended. 


In the case of treason, however, the abuse was cor- 
rected earlier, for by statute 7 Will. 111, c. 3, persons 
indicted for some forms of treason were allowed two 
counsel, and the reason assigned by Blackstone was, 
lest their cases should be prejudiced by “higher in- 
fluence,” meaning the influence of the King and the 
government: But on the subject of insanity and high 
treason the English common law had formerly been 
eruel and unjust, for Coke tells us in the Beverly 
casel2 that “non compos mentis may commit high 
treason; as, if he kills or offers to kill the King;” 
and Lord Chief Justice Hale, referring to this pas- 
sage in Coke, says: “This is a safe exception, and 
I shall not question it, because it tends so much to 
the safety of the King’s person.”13 And so intense 
was this prejudice against the insane regicide that 
by the statute, Henry VIII, chap. 20, it was pro- 
vided that if a person, being of sound mind, should 
commit high treason, and afterwards fall into mad- 
ness, he might be tried in his absence, and executed 
as if he were sane. That is, the lunatic had neither 
the right to call witnesses, to have counsel, or even 
to be present at his trial. But this infamous 
statute was too much even for the olden times; it 
was repealed by statutes 1 and 2, Philip and Mary, 
chap. 10; and it has been condemned by all the best 
authorities.14 

As a part of the barbarous injustice of the old 
common law, the prisoner was not allowed even to 
have a copy of the indictment before trial; and a 
serio-comic scene was enacted in the case of Rose- 
well,5 on trial for high treason, when the prisoner, 
a religious monomaniac, after being refused counsel, 
demanded every once in a while in open court that 
the indictment be read to him, now in English, and 
again in Latin. As the indictment was interminably 
long, this process consumed much time and sorely 
tried the. patience of the lord chief justice. 

Neither was the court satisfied in the olden times 
with exercising a parental control over the prisoner 
merely; it did the same thing for the witnesses and 





124 Coke, 124. 

13] P. C., chap. IV, p. 37. 

14 Blackstone, 4 Com. 25. 

15 Howell, State Trials, X, 147. 





the jury. Witnesses were abused and menaced from 
the bench. Some of the harangues of Jefferies while 
presiding at state trials are almost incredible; he 
accused and railed at witnesses, calling them oppro- 
brious names and hurling blasphemous maledictions 
at them.16 The lot of the jury was no better; in fact 
it was sometimes even worse. In the case of Sir N. 
Throckmorton, tried for high treason in 1554, the 
jury, which acquitted the prisoner, were fined and im- 
prisoned for the verdict. Eight of them had to pay 
220 pounds each, and the other four got off, having 
apologized.17 A recent English writer!8 says that to 
go back even to the beginning of the nineteenth cen- 
tury, is to return to an age of barbarism; and an- 
other writerl9 says that formerly judges browbeat 
these defenceless prisoners, jeered at their efforts to 
defend themselves, and censured juries who honestly 
did their duty. Thus it was when the judge was “ of 
counsel for the prisoner.” 

There is a curious account of legal procedure in 
criminal cases in a book written by Sir Thomas 
Smith, secretary of state to Queen Elizabeth.2 
From this book it appears that before the English 
civil war, in the seventeenth century, the accuse: 
man before trial was kept in close confinement ani 
could not prepare for his defense. He had no notice 
beforehand of the evidence against him, and he was 
obliged to defend himself at his trial as best he could, 
with no counsel to help him, and with no witnesses 
in his behalf. There were no strict rules of evidence, 
as there are now; everything was left to the discre- 
tion, or caprice, of the court; and the procedure often 
degenerated into a mere wrangle between the prisoner 
and the witnesses for the crown. How an insane man 
would fare in such a trial, may easily be imagined. 

In spite of its defects, however, the old common 
law of England was in theory absolutely just to the 
insane; and no code of law in any nation ever threw 
such safeguards about the lunatic. Thus an insane 
man was not only exempt from the penalties of crime 
but it was also a part of the law that he should not 
even be put on trial for his alleged offense so long 
as his insanity endured. All the old authorities, such 
as Coke,21 Hale,22 Hawkins,23 and Blackstone4 are 
agreed on this subject. Hale says that if a man of 
sound mind commit a capital offense, and before his 
arraignment becomes mad, he ought not to be ar- 





16 See Hargrave’s State Trials. 

17 Stephen, op. cit., Vol. 1, p. 326. 

18 Sir S. H. Poland, Century of Law Reform, p. 42. 

19 Odgers, ibid., p. 41. 

20 Commonwealth of England, ch. XXV, pp. 183- 
201. 

213 Inst. 4. 

221 Pleas of the Crown, 34, 35. 

21 P. C., chap. 1, sec. 3; 1 Chitty, Crim. Law, 
761. 


244 Com. 24, 395, 396. 
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raigned; and if, after his plea, and before his trial, 
he becomes insane, he shall not be tried; or if after 
his trial, he becomes insane, he shall not receive 
judgment; or if, after judgment, he becomes insane, 
his execution shall be spared. Surely nothing could 
be more humane than this. 

But while in principle the common law was thus 
benign and enlightened, in practice, as we have seen, 
it was harsh and unreasonable. And that the prac- 
tice of the courts, as it stood in those days, was a 
most effectual deterrent to the plea of insanity, is 
evident from an occasional writer of the times, Thus 
an old commentator on the state trials, in the time 
of Charles II, says that the defense of insanity had 
sometimes been tried in capital cases, but with so lit- 
tle success that in his time it was scarcely heard of.%5 
This is not much to be wondered at when the same 
writer tells us that in one case the prisoner’s wife 
was threatened with being thrust out of court for 
merely whispering to her husband what jurors he 
should challenge; that in another case the prisoner’s 
wife was only by special permission allowed to take 
a few notes for him; and that in still another case, 
that of an insane apothecary on trial for high trea- 
son, the prisoner’s son only was allowed to be with 
him and give him a little help, although the accu:el 
man was dragged into court after ten weeks of soli- 
tary confinement, in such a mental state that even 
the court saw plainly that he was “moped mad.” 
These men were all tried without being allowed legal 
‘ounsel or sworn witnesses, and the apothecary was 
hanged. 

According to this same writer, it was no trifling 
thing even to advise a man before his trial, and a 
solicitor had once been indicted for h'gh misdemeanor 
for merely giving advice before trial to a person ac- 
cused of high treason. 

The extraordinary spectacle was thus sometimes 
presented of a lunatic conducting his own defense. 
We see a man in jeopardy of his life, trying to prove 
himself insane by the acumen with which he exam- 
ined and cross-examined the witnesses. The prisoner, 
in order to prove that he was insane, was obliged to 
reveal the fact that he had sufficient reason to con- 
duct his own case. If he did this—and it was his 
only chance—with some show of coherence and in- 
sight, this very fact was seized upon by the crown 
lawyers to prove that he was sane. In other words, 
his predicament was such that the more he tried to 
prove by witnesses that he was insane, the more he 
proved by his own display of logic that he was not 
insane. Never was a man placed between the two 
horns of such a dilemma.26 

Let us take, for instance, the case of Edward Ar- 
nold, one of the causes celebres, in medical jurispru- 








24 State Trials, 205. 
26 Wharton & Stille, Med. Jurisprudence. From the 
author’s chapter on “ Insanity and the Law,” p. 525. 





dence.27_ Arnold was tried in 1724 for shooting at 
Lord Onslow with intent to kill. The prisoner was 
a delusional lunatic, and believed himself persecuted 
by Onslow, who, he thought, sent evil agents to an- 
noy him, and even got into his belly; he imagined 
also that he was bewitched by the noble lord, and 
that the latter in some mysterious way was respon- 
sible for most of the evils of the times. There were 
marked aural hallucinations, insomnia, inab‘lity to 
work, and the whole paranoiac outfit. When this 
man was brought to trial an effort was made to have 
the judge permit a solicitor to be at the prisoner’s 
side “to call his witnesses only;” but it was most 
vehemently fought by four lawyers for the crown. 
They contended that the judge was “of counsel for 
the prisoner,” and that the attempt to prove him a 
lunatic “was a design to forestall justice.’ This 
was before a word of testimony had been heard. 
“ And the man to my sight,” said the leading lawyer 
for the crown, “seems as sensible as myself or any 
person in court.” Justice Tracy decided against al- 
lowing the prisoner any counsel, but said he himself 
would give him all the assistance in his power. He 
told the prisoner, “as all the witnesses come, if you 
have any question to ask, put it to me, and I will ask 
your question for you.” Also at the close of each 
witness’s examination the crown lawyer would say, 
“-Arnold, would you ask this witness any question?” 
To which the prisoner once replied: “TI don’t know. 
Ask him yourself if you have a mind.” His usual 
answer was, “I don’t know what to say. And truly 
he did not. He was allowed a solicitor for part of 
the time; but there was no proper cross-examinat’on 
of the crown witnesses, and the examination in chief 
of the witnesses for the defense was conducted by the 
judge and the lawyers for the crown. It was clearly 
proved, nevertheless, that the man was a delusional 
lunatic; but the evidence made no impression on 
the minds of either court or jury. No medical ex- 
perts were called; and, no counsel being allowed for 
the prisoner, his evidence was not properly mar- 
shalled, and no address was made for him to the 
jury. All his evidence, in short, went for nothing. 
When the poor wretch attempted to ask questions of 
the witnesses, he was badgered by the crown lawyers; 
and the judge, instead of acting as counsel for him, 
as he had promised, told the jury, in a charge which 
was destined to be forever famous, that a man could 
not be acquitted on the defense of insanity unless he 
was “ totally deprived of his understanding and mem- 
ory, and doth not know what he is doing, no more 
than an infant, than a brute, or a wild beast.” The 
prisoner was promptly convicted and sentenced to be 
hanged; but to the credit of the crown his sentence, 
at the request of Lord Onslow, was eommuted for 
imprisonment, and he spent the remaining thirty 
years of his life in jail. ; 





2716 Howell, State Trials, 465. 
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Perhaps the most dramatic and spectacular trial 
of a lunatic that ever took place was that of the Earl 
Ferrers. This English nobleman was arraigned in 
1750 for murdering his steward, Mr. Johnson. The 
tribunal that tried him was not an ordinary criminal 
court, but no less august a body than the House of 
Lords, because, according to English law, every man 
is entitled to a trial before a jury of his peers; 
therefore an English earl makes his defense, when he 
commits a crime, before the upper House of Parlia- 
ment. The trial was conducted with great pomp and 
ceremony. The court was presided over by the lord 
high steward, one of the highest offices under the 
English Constitution, but usually in abeyance, and 
only filled for special occasions, such as the corona- 
tion of a king or the trial of a peer for murder. The 
details are too voluminous for quotation, or even for 
judicious condensation, but every modern alienist, 
who feels an interest in the history of his specialty, 
should read the highly entertaining report of the pro- 
ceedings as given in the 19th volume of the State 
trials. 

Lord Ferrers was allowed no counsel, but was ob- 
liged to conduct the whole defense himself, not only 
against the attorney-general, who was one of the 
ablest lawyers of his time, and afterwards lord chan- 
cellor, but also with such eminent jurists as Lord 
Mansfield and Lord Hardwicke present and ready to 
trip him up. He was evidently carefully coached for 
the occasion, and conducted the examination and 
cross-examination of witnesses with remarkable skill. 
Tt is very evident that the impression he made upon 
his jurors—the whole House of Lords—was highly 
unfavorable to his case, because the very skill with 
which he conducted his defense was taken as evi- 
dence that he was of sound mind; and the counsel 
for the crown were nothing loath to take advantage 
of this point, and drive it home. The proceedings of 
the trial read almost like a burlesque. Lord Fer- 
rers’ case was evidently one of alcoholic insanity, en- 
grafted upon a hereditary stock. It was shown that 
he often began his day by drinking brandy in his tea 
for breakfast, and he drank steadily and in excess. 
He had the delusions of persecution which are com- 
mon in alcoholic insanity, and he was probably drunk 
when he killed his victim. After the tragedy he sus- 
tained a siege for many hours in his own house, and 
when finally taken was “armed with a blunder-buss, 
two or three pistols and a dagger.” Sometime before 
the murder a commission in lunacy had been thought 
of for him, but unfortunately it had never been taken 
out. His uncle and immediate predecessor in the 
earldom had been insane, as had also a paternal aunt. 
All these facts were brought out in the evidence. The 
irony of the trial consisted in the fact of a man in 
jeopardy of his life trying to prove his own insanity 
by examining and cross-examining witnesses. He 
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frankly deplored the need of doing this, and told the 
Lords naively that this plan of defense was forced 
upon him by his family; intimating that he took not 
much stock in it himself. The effect can readily be 
imagined. The questions and answers are often amus- 
ing. “In what light did you look upon me?” he 
asked one of his witnesses. “ Rather turned in your 
head,” was the answer. “Have you seen any in- 
stances of anything like insanity in me?” was an- 
other question. To one question: “Do you look 
upon me as affected with any and what distemper?” 
the witness replied very frankly: “ Indeed, I have 
looked upon your lordship as a lunatie for many 
years.” The accused man even made an attempt to 
propound a hypothetical question (the first instance, 
probably, in any court) but it was not allowed. 
When he came to sum up, he frankly protested that 
he was not able to do it, but he obtained leave to 
read a statement which he had prepared, or which 
had been prepared for him, in writing, in which, 
with pathetic helplessness, he said: “I have been 
driven to the miserable necessity of proving my own 
want of understanding; and am told, the law will 
not allow me the assistance of counsel in this case, in 
which, of all others, I should think it most wanted.’ 
Karl Ferrers, like other insane persons, was oppose:l 
to making a defense of insanity, and said it was 
forced on him by his family. His defense and speech 
were remarkable; the evidence was clear; and yet 
this lunatic conducted:his own defense by trying to 
prove what he said he was mortified to have to ac- 
knowledge. The natural result followed. He was 
promptly convicted by his peers, and hanged. It is 
probable that his confinement in jail before his trial 
had partly, at least, restored his mental balance by 
depriving him of his accustomed libations. 

Such a travesty of justice is sad to contemplate. 
At the present time a strong defense could be made 
in such a ease, and a verdict in the second degree 
probably obtained without difficulty. The present- 
day critics of our legal procedures should refleet upon 
the advances that have been made in medical juris- 
prudence. 

The case of Hadfield is also a celebrated one and 
serves to illustrate some of the peculiarities in the 
development of trial by jury in English law as it 
affected the insane. Hadfield had shot at King 
George III in Drury Lane Theatre, but had missed 
his aim, and the king was unharmed. This was an 
act of treason, punishable with death, and it was for 
treason that Hadfield was tried at the bar of the 
Court of King’s Bench in 1800. Now the old common 
law had been modified, as we have seen, by the act 
7 Will. 111 C. 3, which allowed counsel to a prisoner 
on trial for treason. Consequently Hadfield had coun- 
sel, as he would not have had if he had been, like Ar- 
nold and Earl Ferrers, on trial for murder or at- 
tempted murder. It is to this fact alone that we 


owe the celebrated speech of Erskine in Hadfield’s de- 
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fense—a speech which more than any other ever 
pronounced in a court of justice tended to change 
the legal tests for insanity, for it introduced and es- 
tablished the doetrine that insane delusion is a good 
defense in law. 

{n 1812 Bellingham, a delusional lunatic, shot and 
killed Mr. Spencer Perceval, First Lord of the Treas- 
ury, in the lobby of the House of Commons.29 He 
believed that the government owed him a large sum 
of money, and failing to obtain redress he had as- 
sassinated this eminent statesman. Bellingham’s case 
is the most notorious in the medico-legal annals of 
England. He shot Mr. Perceval on the 11th of May; 
was put on trial the same week, found guilty after 
a very short trial, during which a fruitless attempt 
was made to secure delay in order to obtain wit- 
nesses to his insanity, and was hanged on the 18th 
of the same month; so that the boast was made that 
his body was on the dissecting table in eight days 
after he had committed his crime. At the end of the 
case for the crown the prisoner was called on for his 
defense; and he then, pointing to his lawyer, who 
was present, said: “Is not that gentleman going to 
speak for me?” On being told that the law did not 
allow this, he defended himself.30 He addressed the 
court, and spoke so coherently that the crown law- 
yers exultingly made much of it, as evidence of a 
sane mind. A lawyer who was engaged to help him, 
although not allowed to appear for him as counsel 
at the trial in the ordinary sense, begged vainly for 
postponement. “I never saw the prisoner before, and 
it has not been in our power to bring forth all the 
evidence to prove whether he be sane or insane.” 
3ut the plea was vain. 

All this was in accord with the practice that pre- 
vailed less than one hundred years ago in English 
courts. Sir H. B. Poland says%1 that in cases of fel- 
ony (which included murder, but not treason) a 
prisoner’s counsel was only allowed to cross-examine 
witnesses, to argue points of law, and to examine 
witnesses for the defense of the prisoner. But evi- 
dently he could not address the jury. And Chitty 
tells us that upon a charge of felony (which in- 
cluded murder) counsel were allowed to the prisoner 
only if some point of law should arise fit to be de- 
bated.32 

Reform in legal procedure moves slowly in Eng- 
land, but popular indignation was gradually roused 
against this injustice; and it found voice in a most 
unexpected quarter. In 1824 George Lamb presented 
a petition to Parliament, signed by members of the 
juries serving in criminal cases at the Old Bailey, 
praying that the accused in cases of felony (murder, 





291 Collinson, Lunacy, 636. 

30 Century of Law Reform, 2d Lect. by Sir H. B. 
Poland, 

8310p. cit., p. 50. 

33 Footnote to Chitty’s Eng. Statutes, 1894, Vol. 3. 





ete.) might have the benefit of counsel, as in cases 
of misdemeanor. It was plainly said by a writer of 
the time that the juries had become weary of the 
continual butchery, and resolved to acquit. It was 
Lelieved that innocent persons were often found 
guilty because of the absence of counsel; and one 
telling argument was based on the helplessness of 
the insane, when forced to defend themselves before 
a jury and against trained lawyers for the crown. 

“Suppose a crime to have been committed under 
the influence of insanity,” exclaimed Sydney Smith; 
“jis the insane man to plead his own insanity—to of- 
fer arguments to show that he must have been mad— 
and by the glimmerings of his returning reason to 
prove that, at a former period, that same reason was 
utterly extinct?” This was exactly what had been 
going on for centuries, but Sydney Smith, although 
he wrote so eloquently, did not appear to know it. 

Lord Chief Justice Denman, of the Court of King’s 
Bench, said that he had once tried two prisoners who 
were deaf and dumb; and he exclaimed against the 
harshness of such a trial without counsel for the 
prisoner. It would, indeed, be hard to imagine any- 
thing more grossly unjust than to try a person who 
could neither hear the accusation nor reply to his 
accuser, and who was not allowed counsel to hear 
and reply for him. When Lord Lovat was tried for 
treason in 1747 he protested that he could not con- 
duct his own defense, because he could neither see 
nor hear. In consequence a bill was brought into 
Parliament to allow counsel to prisoners impeached 
by that House. 

Sydney Smith’s essay,33 in 1826, from which we 
have quoted, was a masterly criticism of the old 
law, and it probably had something to do to mould 
public opinion and lead to reform; but that reform 
did not come until 1836, when Parliament passed the 
law known as the Prisoner’s Counsel’s Act (6 and 7 
Will. IV C. 114), which prescribed as follows: 

“That all persons tried for felonies shall be ad- 
mitted, after the close of the case for the prosecu- 
tion, to make full answer and defense thereto, by 
counsel learned in the law, or by attorneys in courts 
where attorneys practice as counsel.” 

Thus not until the middle of the nineteenth cen- 
tury did England correct an injustice which had 
stood for centuries, and not then without’ protest. 
Poland says that, after reading Sydney Smith’s ar- 





33 Edinburgh Review, Dec., 1826. Sydney Smith’s 
essay was written as a review of Stockton On the 
Practice of not Allowing Counsel to Prisoners Ac- 
cused of Felony, 8vo. London, 1826. The review is 
republished in Smith’s Collected Essays, London, 
Longmans, Green, and Co., p. 539. It was unsigned 
in the original. In commenting on the old practice 
Smith wrote, “The iron age of Clovis’s Clottaire can 
produce no more atrocious violation of every good 
feeling and every good principle.” 
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ticle in the Edinburgh Review, it is difficult to un- 
derstand how the law could have remained un- 
changed until 1836. But it is a still more astonish- 
ing fact that, according to the same writer, twelve 
out of the fifteen highest judges in England strongly 
condemned the bill, and one of them, Mr. Justice 
Park, said that if it was allowed to pass he would 
resign from-the bench. Nevertheless the bill did 
pass, and the learned judge did not resign. 

The fact is well known that the insane often ob- 
ject to the defense of insanity in their behalf. This 
defense, as a rule, is not relished by paranoiacs. 
These lunatics do not like to be called insane. They 
resent the imputation most vigorously, for it is a 
well-known characteristic of delusional patients to 
defend their delusions, and this they will do at the 
risk of their lives, even when on trial for murder. 
Under the old common law such patients, when 
cbliged to defend themselves without counsel, were 
more likely to ruin their cases than to help them. 
We have seen how Lord Ferrers apologized for mak- 
ing such a defense, and said he was forced to do so 
by his family; he evidently resented the idea. An- 
other early case was that of Frith,34 in 1790, who 
protested loudly against the defense of insanity. He 
had thrown a stone at the King in his royal coach, 
and when put on trial he harangued the court in a 
erazy manner. A like scene was enacted at the trial 
of Pearce,35 in 1840, for felonious assault. Insanity 
was admitted by the crown, but the prisoner would 
have none of it, and insisted on addressing the court 
and examining the witnesses himself. These wit- 
nesses, called and examined by him, so far from 
proving him sane, proved quite the contrary; and 
he was found not guilty, on the ground of insanity, 
in spite of his protests. His counsel (for this was 
after the passage of the Prisoner’s Counsel’s Act, in 
1836) said that “he relied on the prisoner’s denial 
of his insanity, under the circumstances which had 
been proved against him, as one proof of the fact 
of his being insane.” But usually, under the old 
common law, the very opposite conclusion was drawn 
by the prosecution. Thus, as we have seen, Belling- 
ham addressed the court, and spoke so well and con- 
elusively in an insane speech, that the court accepted 
it as an evidence of his sanity. Guiteau derided the 
idea of his own insanity; and if he had been com- 
pelled, or allowed, to conduct his own defense, his 
trial would probably have been going on yet.36 
Jurisprudence, 5th ed., Vol. 1, pp. 840-841, from 
which the above paragraph has been taken in part. 

There are curious and deep psychological reasons 
for the old English common law denying counsel, 
and even witnesses, to a prisoner on trial for grave 
crime. The subject is too involved for more than a 





3422 Howell’s State Trials, 307. 
85 Reg. v. Pearce, 9 Car. & P. 667. 
36 See the writer’s work in Wharton & Stille’s Med. 








hasty discussion here. One idea was that it was the 
business of the court to defend the prisoner; that is, 
to see that no injustice was done him. Hence the old 
saying that the judge is of counsel for the accused. 
This was a part of the orthodox belief of almost every 
old common-law writer; and was particularly de- 
rided by Sydney Smith. But another and more oc- 
cult reason appears to have been that it was deemed 
a wicked opposition to the majesty of the King for 
any lawyer to get up in court and deliberately op- 
post him—for in the fiction of the law the King is 
always present in court in the person of one or more 
of his judges. The defense of a man who might be 
guilty was disloyalty to the King, or at least a dis- 
respect shown to him, and it was held to be more 
likely than not a mere effort to forestall justice. 
As one writer says, it was an “ indecency ” to oppose 
the King’s counsel. This was a prejudice derived 
from the civil law of feudal Europe, and was based 
probably on the fact that the majority of accused 
persons who come to trial are really guilty, and it 
is the business of the court to demonstrate that fact. 
Any opposition, as by counsel for the prisoner, is an 
unwarranted interference. The old jurists wer: 
keenly alive, in other words, to the possible abuses 
of the defense; to all the arts and wiles and 
trumped-up pleas that make our present criminal 
trials too often such public scandals. 

But modern jurists do not see it that way, and 
it is an axiom now that an accused man is entitled 
to his defense. The contrary savors too much of 
tyranny. One of the most infamous laws of Robe- 
spierre, during the Reign of Terror, was the law of 
Twenty-second Prairial, by which, among other in- 
iquities, counsel was denied to prisoners accused of 
treason. This feature aligns this law with the old 
English common law, which bore so hard on the in- 
sane. Morley says that “of all laws ever passed in 
the world it is the most nakedly iniquitous.”37 

In times of stress the office of advocate for an un- 
popular prisoner may be one not only of embarrass- 
ment but of danger. Malesherbes, that grand and 
venerable man who, at the peril of his life, under- 
took the defense of Louis XVI before the Conven- 
tion, is perhaps the most conspicuous example in 
history. At the age of 74 years he attempted to save 
his King, only to follow him in a few short months 
to the guillotine.38 

‘At the trial of Colgosz, the assassin of President 
McKinley, the position of counsel for the prisoner 
was thought to be so obnoxious that special measures 
were taken to have it filled; and the defense was but 
half-hearted and perfunctory. The man was really 
tried by public opinion long before his formal trial 





37 Critical Miscellanies, Essay on Robespierre, p. 
106. 


38 Lamartine’s History of the Girondists, Vol. IT, 
p. 314 et seq. Vol. III, pp. 411-412. 
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in court. It was such a case as under the old com- 
mon law would not have been allowed counsel at 
all; and the question of the man’s insanity was as 
badly presented as it would have been in the Court 
of King’s Bench in the seventeenth century. Human 
nature does not change much, even if the laws do. 


It is well, perhaps, for the modern reader in his 
complacency to reflect that in the present day we 
may have gone to the other extreme. Some one 
should write a treatise on the abuses of the legal art 
of defense. Certainly we see to-day the prisoner and 
his counsel allowed every latitude. Every loop-hole 
of escape is opened to him; irrelevant testimony, 
technicalities, insanity dodges, appeals to popular 
prejudice, and by-plays to the jury, now consume 
days in the trial of a case in which the issue is so 
simple that under the old common law, when courts 
sat all night, and juries were not allowed meat. 
drink or fire, the prisoner could have been convicted 
between sunrise and sunrise. 





3:03 


Liability of Innkeeper for Offensive Acts of 
Employees. 


The decision of the First Appellate Division of the 
New York Supreme Court in De Wolf v. Ford has 
excited much discussion in the newspapers, It ap- 
pears that the decision turned largely on a question 
of pleading. The complaint was dismissed on the 
defendant’s motion without taking any evidence, and, 
as Mr. Justice MCLAUGHLIN remarks, “whether or 
not the rulings were correct must be determined in 
the same way as if the defendant had demurred to 
the complaint upon the ground that it did not state 
facts sufficient to constitute a cause of action.” It 
was alleged that the defendant managed and con- 
trolled a hotel for the entertainment of guests for 
hire; “that on the fifth day of June, 1905, this plain- 
tiff, in company with her daughter and her brother. 
one George Catlin, called at said hotel and applied 
for rooms, giving their true and proper names and 
stating their relationship of each to the other; that 
the plaintiff and her brother and daughter were 
thereupon received as guests of said hotel and th’s 
plaintiff assigned to a room therein accordingly; 
that thereafter, and about 1 o’clock in the morning 
of the next day, while plaintiff was occupying the 
room so assigned to her, one of the servants, em- 
ployees, and agents of the defendants, while in his 
regular employment at said hotel, forced his way 
into the said room of this plaintiff, without her con- 
sent and against her protest, while she was un- 
dressed and without clothing, except her night-dress, 
and addressed to her, and in the presence of her said 
brother and another person, vile and insulting lan- 
guage, and accused her of being a disreputable per- 
son, and addressed to her words imputing that she 





was guilty of improper and immoral conduct, and in- 
sulted her in many other ways .,. . and, fur- 
thermore, ordered her to leave said hotel, and 
threatened to publish her name in the daily papers 
as a disreputable person.” 


Mr. Justice McLAucuiin thinks that this com- 
plaint states a cause of action, and certainly, if the 
allegation—one of the servants, etc., of the defend- 
ant, “ while in his regular employment at said hotel, 
forced his way,” ete.—is sufficient to raise the issue 
whether the employee was acting within the scope 
of his authority, the case presents a very different 
question from that passed on in the able opinion of 
Judge SANBORN, writing for the majority of the 
United States Circuit Court of Appeals, E‘ghth Cir- 
cuit, in Clancy v. Barker, 137 Fed. R. 161, which 
opinion is referred to apparently with approval in 
the present opinion of the majority of the Appellate 
Division. In the Clancy case it appeared that a boy 
about six years of age, a guest of the defendants at 
their hotel, wandered out of the room assigned to 
him and into a room in which a bellboy or porter 
of the defendants was engaged in playing a harmon- 
ica for his own amusement, and the latter accident- 
ally or willfully shot the former with a pistol. It 
was held that the bellboy was not acting within the 
course or within the apparent or actual scope of his 
employment at the time of the shooting, and the inn- 
keepers were not liable for the injury so inflicted. 
This decision turned entirely upon the fact that the 
servant, who was temporarily off duty and engaged 
in amusing himself, was not acting within the scope 
of his authority. In the De Wolf case the facts al- 
leged would seem to suggest that the servant might 
have been charged with the duty of excluding and 
expelling immoral and objectionable persons from 
the defendant’s hotel, and therefore that the act was 
within the general scope of employment. 

Judge SANBORN’s opinion may be commended as 
an instructive discussion of the subject of the re- 
sponsibility of innkeepers for acts of their servants. 
He shows substantial reasons for distinction between 
the liability of innkeepers and that of common car- 
riers. 

“The carrier takes and the passenger surrenders 
to him the control and dominion of his person, and 
the chief, nay, practically the only, occupation of 
the parties is the performance of the contract of 
carriage. The carrier regulates the move- 
ments of the passengers, assigns him his seat or 
berth and determines where, how and when he shall 
ride, eat and sleep, while the passenger submits to 
the rules, regulations and direction of the carrier, 
and is transported in the manner the latter directs. 

The logical and necessary result of this re- 
lation of the parties is that every servant of the car- 
rier who is employed in assisting to transport the 
passenger safely, every conductor, brakeman and por- 
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ter who is employed to assist in the transportation, 
is constantly Acting within the scope and course of 
his employment while he is upon the train or boat, 
because he is one of those selected by his master 
“and placed in charge of the person of the pessenger 
to safely transport him to his destination. Any 
negligent or willful act of such a servant which in- 
flicts injury upon the passenger is necessarily a 
breach of the master’s contract of safe carriage, and 
for it the latter must respond. But the contract of 
the innkeeper with his guest and their relations to 
each other are not of this character. The innkeeper 
does not take, nor does the guest surrender, the con- 
trol or dominion of the latter’s person. The perform- 
ance of the contract of entertainment is not the chief 
occupation of the parties, but it is subordinate to 
the ordinary business or pleasure of the guest. The 
innkeeper assigns a room to his guest, but neither he 
nor his servants direct him when or how he shall 
occupy it; but they leave him free to use or fail to 
use it, and all the other means of entertainment 
proffered, when and as He chooses, and to retain the 
uncontrolled dominion of his person and of his move- 
ments. The agreement is not that the guest shall 
surrender the control of his person and action to 
the servants of the innkeeper in order that he may 
be protected from injury and entertained. It is that 
the guest may retain the direction of his own action, 
that he may enjoy the entertainment offered, and 
that the innkeeper will exercise ordinary care to pro- 
vide for his comfort and safety.” 

The learned judge also remarks: 

“Moreover, the authorities in the cases involving 
the liability of common carriers, of owners of palace 
ears, of steamboats and of theatres, upon which 
counsel for the plaintiff seems to rely, when care- 
fully examined, are found to be cases in which the 
servants were acting within the course or scope of 
their employment, and they do not rest upon the 
proposition that the defendants in those cases were 
liable for the willful or negligent acts of their em- 
ployees beyond that scope.” 


It would be unjust as well as unnecessary for gen- 
eral protection to hold an innkeeper liable if a guest 
go into a part of the building whither he has not 
been invited, either expressly or impliedly, and be 
there insulted or injured by an employee who is off 
duty. This, however, is an entirely different propo- 
sition from saying that an innkeeper may not prop- 
erly be chargeable for acts of insult or injury com- 
mitted by a servant as incidental to the discharge of 
regular duties. 

In Gillespie v. Brooklyn Heights R. R., 178 N. Y. 
347, it was held (syllabus) : 

“A common carrier is liable to damages to a pas- 
senger for an injury to his feelings caused by the in- 
sulting language of its employee, upon the ground 
of a breach of its contract which obligates it not 








only to transport the passenger, but to accord to him 
respectful and courteous treatment and to protect 
him from insult from strangers and its own em- 
ployees. Among the elements of damages in such a 
case and which may be considered in determining 
their amount are the humiliation and injury to his 
feelings suffered by him, not, however, including any 
injury to his character resulting therefrom, and he 
is entitled to recover compensatory damages only, 
not including punitive or exemplary damages.” 


In Davis v. Tacoma Ry. & Power Co., 77 Pac. 209, 
it was held by the Supreme Court of Washington 
that although a person operating a place of public 
resort may have the right to exclude persons whose 
conduct, dress or demeanor proclaim them to be 
members of a disreputable class, that fact does not 
exempt from liability for a mistake made in the ef- 
fort to exercise that right, and that in an action for 
the wrongful exclusion of a person from such a re- 
sort, mental suffering is a proper element in the esti- 
mation of damages. This latter case is quite sub- 
stantially similar to that presented in De Wolf v. 
Ford. It is true that the defendant in the Washing- 
ton case was a common ¢arrier, being a street rail- 
way company that had acquired and was operating 
a park or place of resort in connection with its rail- 
way, and the wrongful action complained of occurred 
in said park. If, however, the act of the servant of 
an innkeeper performed within the scope of his au- 
thority may be legally classable with that of the ser- 
vant of a common carrier, the Washington case, 
which has often been cited with approval, bears in- 
structively upon the New York case under considera- 
tion. 


It is desirable that the questions raised by the de- 
cision in De Wolf v. Ford be taken to the Court of 
Appeals, as trial courts and even intermediate ap- 
pellate tribunals are loath to make serious innova- 
tions upon the common law. We gravely doubt 
whether the court of last resort will hold that no 
contract for decent treatment and protection from 
insult or injury on the part of employees may be 
implied from the relation of innkeeper and guest. 
The decision in the Gillespie case (supra) reversed 
that of the Appellate Division and quite materially 
extended the protection of passengers against mis- 
conduct of employees. It is not improbable that the 
Court of Appeals will similarly harmonize the com- 
mon law with existing popular sentiment on the sub- 
ject of the liability of innkeepers. It is questionable 
whether the Court of Appeals would now sanction 
the invasion by an innkeeper, or his servant acting 
within the general scope of duty, of the privacy of a 
woman’s bedroom. If such an extreme measure be 


necessary for the preservation of decency, good mor- 
als and the reputation of a hotel, at least there 
should be charged upon the innkeeper liability in 
damages in case of mistake—N. Y. Law Journal. 
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Degeneration and Anarchism. 


[Arthur MacDonald, Washington, D. C. Honorary 
President of the “Third International Con- 
gress of Criminal Anthropology,” of 
Europe, and author of “Man 
and Abnormal Man.’]* 


The importance of degeneration lies in the proba- 
bility that it is the underlying cause of most social 
evils, as crime, anarchism and other social diseases. 

Degeneration predisposes individuals to many 
evils, by making them more susceptible to bad ten- 
dencies, which can undermine their mental, moral or 
physical health. 

FORMS OF DEGENERATION. 

The forms of degeneration are physical, mental, 
moral, sociologic and economic. Physical degenera- 
tion is a morbid impairment of any tissue, fluid or 
organ causing a reduction or tendency from a higher 
to a lower form. This impairment is congenital. Its 
-ifect is to hinder the regular development of tissue 
or organ resulting in some malformation or stigma 
whieh tends to separate the individual from his race, 
jamily or type. 
vidua] in an abnormal or pathological state of being, 





Such separation places the indi- | 


where, in comparison with his ancestors, he is weak- | 


ened in the struggle for existence and tends toward 
eventual elimination. 

The characteristic stigma of mental degeneration 
is a want of harmony, or a disequilibrium of the 
mental faculties. One or more faculties may pre- 
dominate and some may be so developed as to ap- 
proach genius; or others may be absent. There may 
be mental weakness or exaggerated emotions, or im- 
pulsions or oasessims, or there may be simple tics 
or spells, 

Moral degeneration refers to the lowering of char- 
acter and is much more injurious to the community 
than mental or physical degeneration. It consists in 
any evil thought, feeling, willing or action which is a 
permanent element in the character of the person. 
Moral stigmata consist in anomalies of character, as 
bad impulsions, violence, anger, vagaries of sensi- 
bility, refractory to all reform and instinctly per- 
verse acts, as murder, theft, brutality, coarseness, 
sexual perversion, deception, etc., or in a permanent 
tendency to indulge in any form of vice. Moral de- 
generation may consist, also, in any permanent ten- 
deney to meanness, fraud, extreme selfishness, cow- 
ardice, malice, laziness, vanity, frivolity, uncleanli- 
ness, ete. ‘ 





*Man and Abnormal Man, including a study of 
children, in connection with bills to establish labor- 
atories under State and Federal governments for the 
study of the criminal, pauper and defective classes, 
with bibliographies. Senate Document No. 187, 58th 
Congress, third session. 780 pages. 8vo. Washing- 
ton, D. C. 


| deavor to produce agitation. 





Sociological degeneration consists in a want of 
adaption in the individual to such an extent that it 
is not possible for him to live in the community. 
Or in the inadaption may be partial being due to 
racial or national or individual characteristics. 

The spirit of domination and insensibility in the 
upper classes and the servility and jealousy of the 
lower classes are the main elements in economic 
stigma of degeneration and is the cause of many 
social evils. 

The dependency of the laboring classes, their anx- 
iety for the future, may cause such a continuous 
strain as to lead to nervous weakness or disease. 
When the poor become sick their recovery is often 
hindered by want of care, absence of medical attend- 
ance and the necessity of resuming work too soon. 

ANARCHISM. 

A prominent social evil of the present day is an- 
archism. It assumes different forms. There are the 
practical anarchists, who are thieves, plunderers or 
assassins. The last class are extreme revolutionists. 

There are the intellectual anarchists, who often 
have great talent and express their ideas by the 
press and in song. There are the colporteurs, who 
mingle with the working men and others, selling or 
distributing anarchistie literature. 

Anarchistic companies form social groups, and en- 
The practical anarch- 
ists have several divisions. There are the exalted, 
the fanatics, the revolutionaries, whose susceptibil- 
ity to all excitation from literature is extreme. 

Then follow the unbalanced, those without equi- 
librium, who are like novices, whose faith does not 
stop until martyrdom; these are the most dangerous, 
but fortunately the least numerous. Then there are 
the malefactors, who conceal their robberies and as- 
sassinations under the cloak of anarchy. 

According to Lombroso a large majority of an- 
archists are either criminals or insane. This is indi- 
cated by their use of slang, common to criminals; by 
tatooing, frequent in the habitual criminal; by a 
general defect in moral sense. The exploding of 
bombs in theatres, restaurants or other public places, 
thus injuring or killing inoffensive citizens, shows 
brutality and lack of moral feeling. 

ANARCHISTIC METHODS, 

Anarchy has a profound hatred of present society, 
detestation of authority and a burning desire to in- 
itiate a new era for social life. The anarchist de- 
sires a violent transformation of old social forms 
into new ones. 

In order to accomplish this the anarchist makes 
preparation by the manufacture, detention or trans- 
portation of ineans of destruction. Then comes the 
psychological preparation, by inciting attempts on 
the lives of particular individuals, directly by speech, 
or by the press; indirectly by example or by apology 
for crime, or by ridicule. 

Van Hamel, one of the greatest European legal au- 
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thorities, says “that the anarchistic doctrine is a 
social theory, like any other. One can abhor its ni- 
hilistic conclusions and ridicule its pretentions and 
absurd illusions, but, according to modern law, no 
one can be prevented from formulating and pro- 
claiming his theories. The existing institutions are 
not infallible, all are destined to reform; there will 
always be those who attack society and those who 
defend; it is a struggle of ideas, and cannot be pre- 
vented.” 

The statement of this eminent authority, that no 
one can be prevented from proclaiming his theories, 
may be accepted as a general proposition, but under 
special conditions, where such proclamation incites 
to disorder and crime, the State has a right to pre- 
vent it. 

Authority claims the right of self-defense, to de- 
fend the social institutions, as the family, prosperity 
and religion, ete. It creates numerous means to 
carry out its functions, as the law, the magistrate, 
army, legislation and executive power. The anarch- 
ist attacks all these institutions. 

BELIEFS OF ANARCHISM. 

The anarchist believes in the absolute freedom and 
spontaneity of the individual; that men are not bad 
by nature, but social institutions have made them 
so. The anarchists have unlimited confidence in hu- 
man nature itself, which, according to them, will 
cause all men to have self-respect and mutually aid 
others without any need of prescription or authority. 

The anarchistic theory depends mainly on the emo- 
tional nature, to such an extent as to force its ad- 
herents to unbridled fanaticism. 

ANARCHISTIC CRIME, 

The anarchistie crime is propoganda by act, which 
in a large party of adherents, comes from anarchis- 
tic ideas and sentiments, and said act is committed 
with a double purpose of destruction and terrorism. 
Such acts not only endanger present society but pre- 
vent peaceful evolution of social institutions. 

We all know that laws and customs cover many 
injustices and irrational irregularities. We are all 
desirous of discovering their causes and changing 
them. But whatever reforms are needed must not be 
by brutal force, by arms or by blind explosion of 
bombs, but by thought, reason and feeling. 

The right to punish depends on (1) social de- 
fense, and (2) danger to society. The means of pre- 
vention and repression should be based upon the 
study of the causes of anarchism. In principle and 
in fact anarchistic crime is individual, and not in 
collusion with others. The real anarchist is a fanat- 
ical criminal. 

Some anarchists have characteristics of habitual 
criminals. It is clear how anarchistic fanaticism 
ean influence pathological or neurotic minds, es- 
pecially when suffering from poverty or injustice. 
Some anarchists are either criminals or insane, or 
both. Some are on the border line of insanity, of an 








uncertain and vascillating nature (a stigma of de- 
generation). 

The fanatical anachists may be criminals by pas- 
sion, who, having unstable natures, and being under 
the influence of unfortunate social conditions, as 
want of regular employment or poverty, are easily 
inflamed by anarchistic literature to such an extent 
that most terrible crimes can result. 

PREVENTION OF ANARCHISM. 

To lessen or prevent anarchism, in the opinion of 
some, can only be done by the prison or death penalty. 
This method may be the most effective for certain an- 
archists. But for anarchists who seem to be mentally 
abnormal], manifesting a lack of equilibrium or other 
signs of degeneracy, it is a question whether such 
severe penalty will contribute most to the good of 
society. For not only are many anarchists more or 
less mentally abnormal, but they have strong altru- 
istic ideas. Many of this class are misled and hys- 
terical. Some are voluntary suicides, because they 
commit crimes for which they expect to receive the 
aeath penalty, which they may regard in the light 
of martyrdom. 

FANATICAL ANARCHISM. 

Fanatics and nervously diseased persons, instead 
of being suppressed by the severest punishments. 
have their altruist aberration and thirst for mar- 
tyrdom increased. In every class of society there are 
always persons who admire anyone they believe to 
be a martyr. It is a pleasure for martyrs to be 
persecuted, to believe themselves victims of the ar 
rogance, cupidity and perversity of men. For such 
anarchists the more severe the punishment the 
greater the glory. Some are honest fanatics, who 
never committed a crime before, but are blinded by 
political passion and, like the ancient martyrs, are 
enly spurred on by the punishment of death. This 
fanatical class of anarchists—the most dangerous of 
all—are without emotional equilibrium, and unbal- 
anced morally. This mental, emotional and moral 
state of disequilibrium is a stigma of- degeneration. 
The fanatical dynamyter, who acts through perver- 
sity, will make every preparation to escape. But one 
who is obsessed with his idealism, knowing in ad- 
vance the certainty of death, is not concerned as to 
kis personal safety. History and human nature show 
that violence only tends to produce violence. This 
is specially true in the treatment of fanatics. When 
any ruler advocates violent methods or allows them 
to be practiced, in the solution of social questions, 
there is no better way of inciting anarchistie fa- 
natics to direct their forces against him. For the 
idea of death only spurs them on to sacri- 


fice themselves. There are always, in every 


country, a large number of minds with more or less 
anarchiste tendencies, which, if only latent, are lia- 
ble to be awakened and developed by governmental 
violence. Thus Russia, France and Spain suffer most 
from anarchistic crime. 
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But it may be said that these countries have been 
forced to violent methods of repression by the an- 
archists themselves. But the most elevated classes, 
the most powerful and richest, who constitute the 
governing power, should follow reason and calmness, 
and not resort blindly to violence; for the electric 
chair and gallows have no terrors for the fanatic. 

Exile and deportation are, perhaps, the most ra- 
tional methods of punishing anarchists. 

In the case of anarchists who are monomaniacs, 
epileptics or mattoids, hysterical or obsessed, con- 
finement in an asylum for the criminal insane might 
be effective. Martyrs are heroes; but the insane are 
ridiculed, and, as a rule, a man ridiculed is not dan- 
gerous. 

Some countries are so wisely governed that an- 
archy cannot take root in them. All countries miglit 
unite in the treatment of anarchism by such methods 
as having general photographs and measurements of 
all anarchists, and an international obligation to 
give notice as to their movements. 

A palliative measure against anarchists, criminals 
by occasion, where criminality is due to poverty, con- 
tagion or passion, would be to remedy the chronic 
uneasiness and ill-humor of a country, which gives to 
anarchy its real base of action. The general disease 
should be attacked in its roots, from which arises 
the local disease. 

SOCIALISM AN ENEMY OF ANARCHISM. 

Socialism is one of the greatest enemies of anarch- 
ism, for it believes that neither bomb nor sword can 
accomplish anything; that the evils do not come 
from riches, but are the product of the present eco- 
nomie system. Socialism indicates foolishness of 
anarchist principles, by showing that every new po- 
litical or economical form arises only after long 
preparation. Just as an epidemic strikes the poor- 
est and most filthy places, so anarchy develops and 
becomes bold in countries badly governed. 


LAWS AGAINST ANARCHISM, 

To what extreme laws should go against acts of 
anarchistie preparation may be questioned; but on 
the ground of the right of society to protect itself 
and in accordance with criminology, almost any ex- 
treme can be undertaken by. society or government 
that tends to protect it from a dangerous enemy. 
However justifiable any extreme measure may be, it 
may not always be wise to enforce it, that is, it may 
not lessen the evil intended. 

But it may be said to stop the publication of an- 
archistic ideas is to attack the liberty of the press. 
But liberty never meant absolute liberty, liberty is 
relative to the conditions. In the opinion of many 
there is too much liberty of the press already. If a 
certain degree of liberty is detrimental to society, 
or the State, the State has a right to stop it. This 
does not mean that extreme measures are always 








necessary. But if temporarily necessary only to the 
preservation of the State, the State has a right to 
protect itself against them; it has a right to self- 
defense. The State on this point should not hesitate 
for a moment. Against anarchists who are common 
criminals the laws should be exposed in the usual 
way. England, a country where crime is said to be 
decreasing, enforces its laws rigidly and promptly 
against all criminals alike. England is the one 
country most free from anarchistic crime, though 
many anarchists sojourn or reside there. 

It is true that the severity of punishment against 
the fanatie criminal may vary in its effect, according 
to the individual. The severity of punishment will 
stop some. Others, as we have seen, will have their 
hatred of society increased, and their desire to be- 
come martyrs stimulated. But this is not sufficient 
reason for not enacting most stringent laws against 
anarchism, All human nature is the same, and 
many anarchists—perhaps a large majority—fear 
severe penalties. The fact, then, that a few of the 
fanatical anarchists would be encouraged to sacri- 
fice themselves is no reason against stringent legis- 
lation. The probability is that this particular type 
of fanatical anarchist will carry out his crime with- 
out the least regard to stringency or laxity of law. 
But this type represent a very small number of an- 
archists. 


127 A Street, N. E., Washington, D. C. 





20: 
Notes of Cases. 


Testamentary Capacity—Undue Influence—Spirit- 
ualism.—In Steinkuehler v. Wempner, decided by 
the Supreme Court of Indiana (May, 1907, 81 N. E. 
482), it was held that mere belief in spiritualism 
does not, ipso facto, constitute an insane delusion, 
rendering the believer wanting in testamentary ca- 
pacity. It was further held that where testatrix, a 
firm believer in spiritualism, consulted a medium the 
night before the will was executed and the following 
morning stated that her deceased husband had told 
her that contestants (her orphan grandchildren) 
would cause trouble, and that she would thereupon 
make a will and give them $1 each, whereupon pro- 
ponent advised testatrix to “give them a dollar,” 
and the two then went to the office of a lawyer, who 
drew the will by which testatrix bequeathed to each 
of the grandchildren such sum, whether such al- 
leged spiritualistic revelations~constituted sufficient 
undue influence to invalidate the will was for the 
jury. The court said in part: 

“Tt is well known that many of the clearest and 
brightest intellects have sincerely believed in spirit- 
ualism, mind reading, clairvoyance, witchcraft and 
other vagaries, and it cannot be said as a matter of 
law that such belief is the certain offspring or evi- 
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dence of an unsound mind. A belief that spirits 
communicate with human beings through mediums 
is a conviction produced by some sort of evidence, 
and not a mere conception of a morbid fancy rising 
spontaneously in the mind, and so does not, ipso 
facto, constitute an insane delusion. This must be’ 
declared to be the legal status, in the abstract, of 
minds entertaining such beliefs, notwithstanding our 
own opinion that such pretended spiritual manifes- 
tations were correctly characterized by Vice Chancel- 
lor Gifford in Lyon v. Home (L. R., 6 Eq. 655, 682), 
as ‘mischievous nonsense, well calculated, on the one 
hand, to delude the vain, the weak, the foolish and 
the superstitious, and, on the other, to assist the 
projects of the needy and of the adventurer.’ It is 
entirely legitimate and proper for the wife to seek 
the advice of her living husband, and after death to 
pay some regard to his known wishes in the prepara- 
tion of her will; but when such pretended counsel 
comes through the dubious channel of a ‘ medium, 
as an oracle from one possessing knowledge from the 
great hereafter, under the solemn surroundings of a 
seance, its influence upon a credulous mind can 
hardly be measured. The indulgence of such belief 
and practices may be so long continued and of such 
a character as to,affect the mental status. The con- 
duct of the decedent with relation to this subject, 
shown by the evidence, was a proper matter for the 
consideration of the jury in connection with other 
evidence upon the subject of testamentary capacity. 
A mere belief in spiritualism may be harmless and 
of no concern to any one other than its possessor, but 
occult ‘ revelations’ cannot be permitted to control 
the practical affairs of this world, and the belief 
upon this subject and consequent conduct of the tes- 
tatrix with reference to the making of her will was 
particularly relevant upon the question of undue in- 
fluence. It appears that the instrument in question 
was prompted, to some extent, at least, by these 
spiritual communications, and it was the province 
of the jury under proper instructions to determine 
whether such ‘ revelations’ constituted such undue 
influence as invalidated the will. (Thompson v. 
Hawks, C. C., 14 Fed. 902; Matter of Beach, 23 App. 
Div. 411, 48 N. Y. Supp. 437; Greenwood v. Cline, 
7 Or. 18; Orchardson v. Cofield, 171 Ill. 14, 49 N. E. 
197, 63 Am. St. Rep. 211, 40 L. R. A. 256.) The fol- 
lowing cases are illustrative and discuss the law ap- 
plicable to this subject: Matter of Spencer, 96 Cal. 
448, 31 Pac. 453; Matter of Storey’s Will, .20 III. 
App. 183; Whipple v. Eddy, 161 Ill. 114, 43 N. E. 
789; Otto v.. Doty, 61 Towa, 23, 15 N. W. 578; Rob- 
inson v. Adams, 62 Me. 369, 16 Am. Rep. 473; 
Brown v. Ward, 53 Md. 376, 36 Am. Rep. 422; Mc- 
Clary v. Stull, 44 Neb. 175, 62 N. W. 501; Middle- 
ditch v. Williams, 45 N. J. Eq. 726, 17 Atl. 826, 4 
L. R. A. 738; In re Smith’s Will, 52 Wis. 543, 8 N. 
W. 616, 9 N. W. 665, 38 Am. Rep. 756, note 36 Am. 





Rep. 426.” 





Trover and Conversion—Demand and Refusal— 
Confusion of Goods.—In Rabe v. Jourdan, decided 
hy the Court of Civil Appeals of Texas (May, 1907, 
102 S. W. 1167), it was held that where a purchaser 
of rings and gems from a thief had intermixed them 
with his own stock so that neither he nor the owner 
was able to distinguish them from the others, such 
act of commingling amounted to a refusal of the 
owner’s demands for the goods. ‘The court said in 
part: 

“The first assignment of error complains that the 
verdict was against the evidence and contrary to the 
following instruction: ‘If you find from the evi- 
dence that the plaintiff demanded from the defend- 
ant the goods that the defendant had purchased from 
the boy who had stolen same from the plaintiff, and 
you further find that the defendant refused, after 
said demand, if any, to give to the plaintiff said 
goods, then you are instructed to return a verdict 
for the plaintiff for the reasonable market value at 
San Antonio of the goods that you find from the evi- 
dence that defendant purchased from the boy who 
had stolen same from plaintiff; but, unless you do so 
find, your verdict must be for the defendant.’ The 
facts that are assumed in this charge show that the 
sole issue was whether or not plaintiff demanded 
from defendant the goods he purchased from the boy. 
and defendant refused to give them to him. No other 
issue was requested to be submitted, and the correct- 
ness of the above charge is not brought into ques- 
tion. We have examined the testimony and ascertain 
that there was evidence which would warrant a 
finding that the goods received by défendant were 
so intermixed with defendant’s stock that defendant 
stated, when asked for them, that he himself was un- 
able to select them. It is true that he says he told 
plaintiff to pick them out, and he would let him take 
them; but plaintiff testified he was unable to select 
them, and told defendant so. There can be no'doubt 
that there was evidence of a demand, of a confusion 
of the goods, consisting largely of loose stones, with 
property of defendant, and of both plaintiff’s and de- 
fendant’s inability to identify and select them, which 
practically amounted to a refusal of plaintiff’s de- 
mand for them, inasmuch as the result of the eonfu- 
sion of the goods was chargeable to defendant. The 
demand was sufficiently shown to be refused if it 
appeared that defendant had placed himself in a 
position that rendered compliance impracticable. 
For these reasons the first and also the third and 
fourth assignments of error are overruled. 

“The second assignment alleges that the verdict 
is against the evidence, and also contrary to the fol- 
lowing clause of the charge: ‘If you find from the 


evidence that the defendant offered plaintiff an op- 
portunity to select and take the goods that defend- 
ant had purchased from the boy, who had stolen 
same from the plaintiff, and the plaintiff failed and 
refused to select and take his goods, then the plain- 
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tiff cannot recover and your verdict must be for the 
defendant.’ We are unable to say that the evidence 
shows conclusively that plaintiff had an opportuity 
offered him by defendant to take his goods, and 
failed and refused to do so. If, as appears from some 
of the evidence, plaintiff’s goods had been so dis- 
posed of by defendant that neither was able to dis- 
tinguish them, it cannot be said that an opportun- 
ity was afforded plaintiff to take them. The jury 
may properly have found that defendant did not in 
fact offer plaintiff the opportunity, although he may 
have said to him, ‘Select your goods and take 
them.’ ” 





\svidenee—Documentary—Carbon Copies.—In_ in- 
ternational Harvester Company of America v. Elf- 
strom, decided by the Supreme Court of Minnesota 
(June, 1907, 112 N. W. 252), it was held that the 
different numbers or impressions of a writing pro- 
duced by placing carbon paper between sheets of 
paper and writing upon the exposed surface are du- 
plicate originals, and either may be introduced in 
evidence without accounting for the non-production 
of the other. On this point the court said: 

“The remaining question relates to the reception 
in evidence of what the appellant claims was a mere 
copy of the contract without having first accounted 
for the absence of the original. This presents an in- 
teresting and somewhat novel question, but which, by 
reason of the introduction of labor-saving devices in 
modern offices, is liable to arise more frequently in 
the future. A sheet of carbon paper was placed be- 
tween two sheets of order paper, so that the writing 
of the order upon the outside sheet produced a fac- 
simile upon the one underneath. The signature of 
the party was thus reproduced by the same stroke of 
the pen which made the surface, or exposed, impres- 
In State v. Teasdale, 97 S. W. 996, 120 Mo. 
App. 692, it was held that a carbon copy of a letter 
was not admissible in evidence unti] the orig'nal 
letter from which it was made was accounted for. 
[he signature would not under ordinary circum- 
stances appear upon the carbon copy of such a letter. 
In Chesapeake, ete., Ry. v. Stock, 51 S. E. 161, 104 
Va. 97, it was held that a carbon copy made at the 
same time and by the same impression of type may 
be regarded as a duplicate original of the letter 
itself and admitted in evidence without notice to 
produce the letter. We think this view can be sus- 
tained and that a clear distinction exists between 
letter press copies of writings and duplicate writings 
produced as was the contract in the case at bar. It 
is well settled that where a writing-is executed in 
duplicate or multiplicate, each of the parts is the 
writing which is to be proved, because by the act 
of the parties each is made as much the legal act 
as the other. Crossman v. Crossman, 95 N. Y. 148; 
Hubbard v. Russell, 24 Barb. N. Y. 408; Lewis v. 
Payn, 8 Cow. N. Y. 71, 18 Am. Dee. 427; Jackson v. 


sion, 





Dennison, 4 Wend. N. Y. 558; Barr v. Armstrong. 
56 Mo. 586; Weaver v. Shipley, 127 Ind. 526, 27 N. 
E. 146; Cleveland, etc., Ry. v. Perkins, 17 Mich. 296; 
Phillipson v. Chase, 2 Camp. 110.) It is very gener- 
ally held that a reproduction of a writing by a 
letter press cannot be considered as a duplicate. 
(Wigmore, Evidence, sec. 1234, and cases there cited; 
Menasha Ware Co. v. Harmon, 107 N. W. 299, 128 
Wis. 177.) The distinction between letter press 
copies and instruments produced by the use of car- 
bon paper, as in this instance, seems reasonably 
clear and satisfactory. What makes two numbers 
of an instrument duplicates and equivalents is the 
fact that the legal act of the parties as consummated 
embraces them both. Letter press copies are pro- 
duced by an act distinct from and subsequent to the 
consummation of the legal act of execution. It may 
or may not be the act of the parties to the contract. 
We know from common experience that such copies 
are ordinarily produced by the labor of clerks and 
other employees, and that the results are not al- 
ways satisfactory. But all the numbers of a writing 
which result from the completion of the legal act 
of the parties, although aided by mechanical devices 
or chemical agencies, meet the requirements of origi- 
nals. If the reproduction is complete, there is no 
practical reason why all the products of the single 
act of writing the contract and affixing a signature 
thereto should regarded as of equal and 
equivalent value. In this instance the same stroke 
of the pen produced both signatures. The argument 
that the recognition of these instruments as dupli- 
cates would encourage fraudulent practices does not 


not be 


touch the principle involved.” 





s@3 
Among the Late Decisions. 


The immunity of national securities from State 
taxation is held, in Home Sav. Bank v. Des Moines, 
Advance Sheets U. 8S. 1907, p. 571, to be violated by 
a tax imposed under the authority of a State statute 
drecting that shares of stock of State banks shall 
be assessed to such banks, and not to individua' 
stockholders, the substantial effect of which is to 
require taxation upon the property, not including 
the franchisg, of such banks, and to adopt the value 
of the shares as the measure of the taxable valuation 
of such property, without permitting any deduction 
from such valuation on account of bonds of the 
United States owned by the banks. , 


The right of the Legislature, under its police power 
to forbid the discharge of unpurified sewage into a 
river from which a public drinking supply is taken, 
is sustained in Durham v. Eno Cotton Mills (N. C.), 
7 L. R. A. (N. S.) 321, although no injury to the 
public health or comfort is actually shown. 

The right of a riparian owner to project jetties 
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into the stream, even to protect his own land, is 
denied in Morton v. Oregon Short Line R. Co. (Ore.), 
7L. R. A. (N. 8.) 344, if the effect is to deflect the 
current or shoal the water to the injury of a lower 
proprietor. 


The State of Kansas, having recognized the right 
to appropriate the waters of a stream for irrigation 
purposes, subject to the condition of an equitable 
division between riparian proprietors, is held, in 
Kansas v. Colorada, Advance Sheets U. S. 1907, p. 
655, not to be entitled to enjoin Colorado from di- 
minishing the flow of the Arkansas river by appro- 
priating its waters for purposes of irrigation, which 
has resulted in reclaiming large areas of arid lands 
in Colorado, while the influence of such diminution, 
though of perceptible injury to some portions of the 
Arkansas valley in Kansas, has worked little, if any, 
detriment to the great body of the valley. 


Soliciting through its district freight and passen- 
ger agent in Philadelphia freight and passenger traf- 
fic for a railway company incorporated in Iowa and 
having its eastern terminal at Chicago is held, in 
Green v. Chicago, B. & Q. R. Co., Advance Sheets 
U. S, 1907, p. 595, not to be doing business within 
the eastern district of Pennsylvania in such a sense 
that process can be served upon the corporation 
there. 


A bank for whose benefit a note is taken in the 
name of its president, and which has always had ex- 
elusive ownership and possession of it, is held, in 
Best v. Rocky Mountain Nat. Bank (Colo.), 7 L. R. 
A. (N. 8.) 1035, to be entitled to maintain an action 
thereon in its own name as the real party in interest, 
notwithstanding the statute provides that an action 
may be maintained by a trustee of an express trust, 
which will include a person in whose name a contract 
is made for the benefit of another. 


The right of an alien husband to take an estate 
by the curtesy in land of which his wife died seized 
is sustained in Cooke v. Doron (Pa.), 7 L. R. A. (N. 
S.) 659, under a statute providing that aliens shall 
be capable of taking by descent lands within the 
State, in the same manner as citizens may do. 


The wounding of one while shooting at another 
with intent to kill is’ held, in State v. Mulhall (Mo.), 
7L. R. A. (N. 8S.) 630, not to sustain a prosecution 
for shooting the former with intent to kill, under a 
statute providing that every person who shall shoot 
at another with intent to kill such other shall be 
punished. 


Whether or not a bank receiving and crediting to 
a depositor a check on another bank is entitled to 
enforce it as owner is held, in Fayette Nat. Bank v. 
Summers (Va.), 7 L. R. A. (N. 8S.) 694, to depend 
upon its having been the intention of the parties 








that the deposit shall be treated as cash, which fact 
is to be determined by the jury. 


A bank depositor who intrusts the examination of 
the pass books and returned vouchers to an agent, 
who has been guilty of, raising its checks, is held, in 
First Nat. Bank v. Richmond Electric Co. (Va.), 7 
L. R. A. (N. S.) 744, to be charged with such knowl- 
edge as the agent has in making the examination. 


A bank which has paid an overdraft of a local 
agent upon the bank account of his principal, who 
resides in another State, without ascertaining the 
authority of the agent, is held, in Merchants’ Nat. 
Bank v. Nichols & Shepard Co. (Ill.), 7 L. R. A. 
(N. 8.) 752, not to be able to assert failure of the 
principal to examine the pass book and returned 
vouchers after the balancing of the account, as an 
estopped upon the principal to deny liability for the 
overdraft. 


The secretary of a local branch of a fraternal so- 
ciety, charged with the duty of collecting the as- 
sessments on benefit certificates issued by the grand 
lodge, is held, in Trotter v. Grand Lodge, I. L. of H. 
(lowa), 7 L. R. A. (N. 8.) 569, to be the agent of 
such lodge with respect to the business of such col- 
lections. 


The promise of a clerk of a local camp of a mu- 
tual benefit society to notify the representatives of 
an insane member of assessments is held, in Sheri 
dan v. Modern Woodmen of America (Wash.), 7 L. 
R. A. (N. S.) 973, not to bind the society so as to 
prevent its claiming a forfeiture of the certificate 
for non-payment of dues, notice of which is regu- 
larly mailed to the member, although no notice is 
given to the representatives according to the promise, 
where the laws of the order provide that no act on 
the part of the clerk shall have the effect of creating 
a liability on the part of the society, or of waiving 
any right belonging to it. 


The right of a mutual benefit society to amend its 
by-laws so as to increase the assessments on its 
members, where the existing rate has proved inade- 
quate, is sustained in Reynolds v. Supreme Council R. 
A. (Mass.), 7 L. R. A. (N. S.) 1154, under charter 
authority to provide for the payment of a certain 
death benefit, to be secured by assessment, and to 
provide for the amendment of its by-laws. 


Where it appears that there is usually a large 
crowd at a particular station to take a particular 
train, and that there have been on many occasions 
surging and struggling to get upon the cars, it is 
held, in Kuhlen v. Boston & N. Street R. Co. 
(Mass.), 7 L. R, A. (N. S.) 729, that the jury may 
find the carrier negligent in failing to anticipate 
such occurrences, and take precautions to protect in- 
tending passengers from injury therefrom. 
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